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No. 11,086 

Statement of Questions Presented 

1. Whether a party who is interested in the issues in¬ 
volved in an action pending in the United States District, 
and who will be affected and bound by a judgment entered 
therein, and whose property rights will be adversely af¬ 
fected thereby, and at which time no party presently a party 
to the action is protecting his rights, and no person thereto 
is in a position to do so, may intervene in said action after 
judgment for the purpose of protecting his interest. 

2. May attorneys’ fees be allowed to attorneys who rep¬ 
resented the plaintiff, under an understanding that they 
would perform a voluntary public service for which no 
fee would be charged, in an “administrative proceeding” 
in an Appeal from a decision of the Public Utilities Com¬ 
mission, and said attorneys’ fee be paid from the refunds 
due gas consumers, when there was no agreement to pay 
a fee for this service, and after the Court of Appeals had 
denied such an application? 







[/>5vv'-v.: ; ^; •..'■•'.V U'r; .:V-* .V’/- 








INDEX 

Pag6 

Statement of Questions Presented. (i) 

Jurisdictional Statement . 1 

Statement of Case ..... 3 

Statutes involved ... 6 

Summary of Argument.. 6 

Argument: 

1. Right to Intervene by Third Party. 7 

2. Allowance of Attorneys’ fees Improper. 11 

(A) This is a Special Proceeding and not 

proper . 11 

(B) Disposed of Entire Case. 12 

(C) District Court did not follow man¬ 

date . 14 

(D) Contract no fee would be charged... 17 

(E) Fund not Accumulated as result of 

Attorneys ’ Service, and, Not in 

Custody of Court. 19-20 

Conclusion . 22 

Appendix. 25 

Statutes Cited 

. D. C. Code: 

Sec. 43-705 . 6-11 

Sec. 43-706 . 6-12 

Sec. 43-710 . 6 

Text Cited 

Federal Rules of Civil Procedure 24(a):. 7-11 

5 C JS 1537, Sec. 1978 .. 14 

49 CJS 451, Sec. 238 . 13 

7 CJS 1017, Sec. 160. 17 

7 CJS 1018, Sec. 160. 17 

























iv INDEX 

Table of Cases Page 

Abbott, etc. v. Peyser, 75 App. DC 162,124 F. 2d 162. 21 

Baltimore Trust Co. v. Interocean Trust Co., 30 FS 

484 . 8 

Bronson v. Schulten, 104 US 410. 13 

Cincinnati, I. & W. Co. v. Indianapolis Union Ry. Co., 

279 F. 356 10 

Cadle v. Black, 24 Wyo. 43,154 P. 997. 18 

Drury v. Donovan, 150 Md. 585,133 A. 314. 17 

Exp. Robinson, 44 FS 795. 13 

Edgecomb v. Johnson, 258 Mass. 568,155 NE 599.... 14 

Exp. Union Steamboat Co., 178 US 317. 16 

Federal Communications Com. v. PottisviUe B. Co., 

309 US 134. 15 

Fletcher v. Cromes, 52 App. D. C. 159,285 F 893 . 22 

Gains v. Rugg, 148 US 228. 16 

Hutchinson v. Worthington, 7 App. D. C. 548 . 20 

In re Metropolitan Trust Co., 218 US 312. 14 

In re Sanford Fork <& Tool Co., 160 US 247. 16 

In re Washington & Georgetown Ry. Co., 140 US 

91 . 16 

In re Lear, 204 Iowa 246, — NW —. 18 

Kansas City Southern Ry. Co. v. Guardian Trust Co., 

281 US 1 at 11. 16 

Lea v. Patterson, etc., 142 F. 2d 932. 22 

Lockwood v. Powder Co., 7 FRD 24. 8 

Lyman v. Campbell, — App. D.C. —, 182 F. 2d 700.. 20 

Lynch v. Durfrey, 108 FS 181. 23 

Missouri-Kansas Pipe Line Co. v. U. S., 312 US 502. 10 
Mack v. Passaic National B. & T. Co., 150 F. 2d 726.. 10 

Mayer v. U. S., 235 US 55. 14 

Mays v. Burgess, 80 US App. D. C. 236, 152 F. 2d 

316 . 15 

New England F. & C. Co. v. Willouds, 55 F. 2d 983... 13 

Park <& Tilford v. Schulte, 160 F. 2d 984. . 10 

People v. Young, 298 Ill. 388,131 N.E. 801. 14 

Pike Rapid Power Co. v. Minneapolis, St. P. etc. Co., 

106 F. 2d 891.,. 15 

Pink v. Farrington, 67 App. DC 155, 92 F. 2d 465.... 21 

Root v. Woolworth, 150 US 401. 10 




























INDEX V 

Page 

Rogers v. Consolidated Rock Products Co., 114 F. 


Sage v. Central Railroad Co., 93 US 412. 10 

Sullivan v. Tobin, 42 App. D.C. 430. 20 

State v. Beaton, 193 Iowa 1391,188 N.W. 919. 14 

Simms v. Andrews, 118 F. 2d 803. 8 

Thornton v. Carter, 109 F. 2d 316. 15 

Thomas v. Peyser, 73 App. D.C. 155,118 F. 2d 369.. 21 

U. S. etc., v. American Surety Co., 142 F. 2d 726. 10 

U. S. v. Northern Securities Co., 128 Fed. 808. 8 

Union Bank v. Steel Co., 9 FED 124. 8 

U. S. Casualty Co. v. Taylor, 64 F. 2d 521. 10 

Washington Railway & Electric Co. v. District of Co¬ 
lumbia, 64 App. D. C. 12 

Wolpe v. Peretsky, 79 U.S. App. D.C. 141, 144 F. 2d 

505 . 9 

Wetmore v. Carrick, 205 US 141. 14 

Winter v. Thomas, 34 App. D. C. 80. 20 

















INDEX 


vi 


I 


Appendix—Index 

Order of May 10,1951.... 

Notice of Appeal of Washington Gas Light Com¬ 
pany .. 

Petition for Intervention by John V. Case. 

Motion for an Order permitting Intervention by John 

V. Case . 

Notice of Appeal by Public Utilities Commission.... 
Order denying John V. Case, Intervenor Bight to 
Intervene, June 28,1951.'.- 


Page 

1 

2 

3-5 

6-7 
* 7-8 

8-9 











United States Court of Appeals 

FOE THE DISTRICT OF COLUMBIA CIRCUIT 


No. 11,086 


JOHN V. CASE, 
vs. 

VERNON V. BAKER, 


Appellant, 


Appellee 


APPEAL FROM AN ORDER OF THE UNITED STATES 
DISTRICT COURT FOR THE DISTRICT OF COLUM¬ 
BIA 


BRIEF AND APPENDIX FOR APPELLANT 


Jurisdictional Statement 

This cause comes to this Court on Appeal from a final 
order of the United States District Court for the District 
of Columbia, entered in No. 673-50, entitled Vernon V. 
Baker v. Pvblic Utilities Commission et al.. This was an 
Appeal from a decision of the Public Utilities Commission 
granting certain relief to the Washington Gas Company. 
The original judgment of the District Court was en¬ 
tered June 27, 1950, in which it reversed the Public Utili¬ 
ties Commission and set aside the order of the Commission. 
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That case was appealed to this Court by both the Public 
Utilities Commission and the Washington Gas Light Com¬ 
pany, and was known as Nos. 10,705 and 10,706. This Court 
affirmed the decision of the District Court and remanded the 
case for further proceedings. After the decision of this 
Court affirming the decision of the District Court, the 
Appellee in said Nos. 10,705 and 10,706 applied to this Court 
to tax costs and allow attorneys’ fees and expenses, and 
this Court on Jan. 23, 1951, denied the request to allow 
attorneys * fees and expenses. 

After the mandate was forwarded to the District Court 
in said Nos. 10,705 and 10,706, and spread of record, the 
Appellee here, who was plaintiff in the original case in the 
District Court, filed a petition for the allowance of attor¬ 
neys’ fees and expenses, and an order was entered May 10, 
1951, allowing such attorneys’ fees and expenses. 

Upon ascertaining that such action had been taken by the 
plaintiff in said case after remand, this Appellant here, 
John V. Case, filed a petition to intervene in said cause, 
after said judgment of May 10, 1951, and after learning 
that plaintiff in that case was participating in the attorneys’ 
fee so allowed, and that his interest had now become ad¬ 
verse to all other gas consumers. In a public hearing 
about May 20,1951, when Washington Gas Light Company 
applied for a stay of order directing the payment of said 
attorneys’ fees, the court took the position that the Wash¬ 
ington Gas Light Company had no right to appeal from 
said order of May 10,1951, as it was not the owner of the 
fund to be disbursed, and that no person but a gas con¬ 
sumer could challenge the allowance of said fees. This ap¬ 
pellant then prepared and filed his petition for intervention 
which was denied by the District Court, and order entered 
June 28,1951. Notice of Appeal was filed by the Washing¬ 
ton Gas Light Co. May 29, 1951, and by the Public Utili¬ 
ties Commission, June 6, 1951. 





Petition for intervention was filed June 5, 1951. Appel¬ 
lant here assumed that the mandate of this Court would 

* 

be followed out, and that refund of funds due gas con¬ 
sumers would be made without any deductions, especially 
after such allowance had been denied by this Court. 

The general jurisdiction of United States District Court 
for the District of Columbia to review orders of the Public 
Utilities Commission is provided in an administrative pro¬ 
ceeding governed by Sec. 43-705 D.C. Code. The jurisdic¬ 
tion of this Court to review by Appeal orders of the District 
Court is governed by 28 U.S.C. 1291. 

Statement of Case 

This is an appeal from a decision of the United States 
District Court for the District of Columbia, denying the 
Appellant the right to intervene in case No. 673-50, en¬ 
titled Vernon V. Baker v. Public Utilities Commission and 
Washington Gas Light Company. The Washington Gas 
Light Company filed a petition before the Public Utilities 
Commission asking an adjustment of rates, charges, etc., 
which would provide a fair return on its investment. This 
application was heard before the Commission and an order 
entered by the Commission known as Order No. 3,600, about 
middle of Nov. 1949. Case No. 673-50 was an appeal from 
this order originally brought by the Federation of Citizens 
Associations and Vernon V. Baker v. Public Utilities Com¬ 
mission. After intervention by the Washington Gas Light 
Company, the Federation was stricken as a party because it 
was not a gas consumer and had no interest in the subject- 
matter of the suit. 

After the decision of the Public Utilities Commission as 
aforesaid, Vernon V. Baker, who had become chairman of 
the Public Utilities Committee of the Federation, made a 
report to the Federation Assembly, in which he recom¬ 
mended that the Federation appeal from this order. 
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Considerable opposition arose in the Federation As¬ 
sembly because of the attorneys’ fees and expenses which 
it was felt might be incurred in such an appeal. It was 
then stated by Vernon V. Baker and Mr. Herbert P. Lee- 
man, who are lawyers, that they would handle the matter 
as a voluntary public service and no attorney fee would be 
charged for such service. After amending a motion of the 
Federation to authorize the appeal so as to limit the 
expense for which the Federation would assume to $25.00, 
which would cover a filing fee, the Motion was agreed to. 
Some apprehension was then expressed by delegates that 
the Federation might not be a proper party to such an 
action, and suggestions were made that Vernon V. Baker, 
chairman of the Public Utilities Committee of the Federa¬ 
tion should join as a plaintiff so that the proceeding might 
not fail for want of a proper interested party. 

The case was accordingly appealed to the District Court, 
and later tried, and on June 27,1950, a decree was entered 
setting aside the order of the Public Utilities Commission. 
Prior to the actual entry of the decree of June 27, 1950, 
and after the District Court had announced its decision, 
Vernon V. Baker, asked and secured the services of Roberts 
& Mclnnis to assist him in the final settling of the decree, 
and in an appeal which it was known would follow. He 
secured such assistance as a voluntary public service on the 
part of said Roberts & Mclnnis and so reported to the Fed¬ 
eration Assembly. Later at the Federation dinner in 
March 1951, Mr. Roberts was introduced by Mr. Leeman, 
president of the Federation as the attorney who was assist¬ 
ing in the Gas case as a voluntary public service and with¬ 
out any compensation. This statement so made in Mr. 
Roberts presence has never been repudiated by him. Since 
then, we are informed that Mr. Baker and Mr. Leeman 
are taking the position that such a committment was made. 

After the mandate was spread of record on March 29, 
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1951, Vernon V. Baker through his attorneys filed a petition 
asking an allowance for attorneys’ fees and expenses which 
was allowed them in the sum of $55,000 for attorneys fees 
and $12,715.48 as expenses. Said plaintiff and said at¬ 
torneys made an application to this Court for allowance of 
attorneys’ fees and expenses, which this Court denied 
Jan. 23,1951. This was before the mandate had issned, and 
was an attempt to secure an instruction from this Court 
to be embodied in the mandate which this Court denied. 

After the order of May 10, 1951, these facts began to 
unfold themselves to the gas consumers generally. It also 
became apparent that the plaintiff, who gas consumers be¬ 
lieved to have interest identical with theirs, was partici¬ 
pating in these attorneys’ fees, and as to that was now 
assuming a position adverse to other gas consumers. At a 
public hearing on a motion for a stay of proceedings by 
the Washington Gas Light Co. it became apparent to gas 
consumers generally that no present party to this action 
had an interest sufficient to protect them against a loss of 
a part of their refunds. This was learned by reason of a 
statement of the Court that the Washington Gas Light 
Company had no interest in order of May 10,1951, sufficient 
to appeal therefrom. 

Feeling that their interests were being jeopardized, this 
intervenor, John V. Case filed his petition for intervention 
in said cause, June 5, 1951, asking that he be permitted 
to intervene after the order of May 10, 1951, and alleging 
that his interests in this fund were not being protected by 
any party who had sufficient interest therein to legally pro¬ 
tect him, and also alleging that there was an agreement 
with all the attorneys involved that they were performing a 
voluntary public service without expectation of any com¬ 
pensation. And also alleging his interests and that such 
were being jeopardized. Petition for intervention was pre¬ 
pared and filed within a week after it became known 
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to gas consumers that only gas consumers would be qualified 
to protest the allowance of fees and expenses as covered 
by the Order of May 10, 1951. 

Said intervenor acted timely and with dispatch as the 
facts unfolded to him and others who felt that their interests 
were not being protected by the present plaintiff, and that 
no other party to the action at that time was qualified to 
protect the interests of gas consumers. 

Statutes Involved 

The pertinent statutes involved in this appeal include 
Secs. 43-705, 43-706 and portions of Sec. 43-710, which will 
be found in the Appendix to this Brief. 

Summary of Argument 

This Court disposed of the issues arising upon the valid¬ 
ity of Order No. 3,600 of the Public Utilities Commission of 
the District of Columbia, by affirmance of the Judgment of 
the District Court. Its Mandate was issued in due time 
and spread of record in the District Court, March 30,1951. 
The opinion in Nos. 10,705 and 10,706 of this Court gives 
the history of that phase of the litigation. The final decree 
of the said District Court entered June 27, 1950, did not 
provide for attorneys fees or expenses, and did not reserve 
that question for future action by the Court. 

The Appellee here in said Nos. 10,705 and 10,706 filed a 
Motion in this Court in said former appeal, asking this 
Court to fix attorneys fees and expenses, and this motion 
was denied by this Court. 

Our Argument will present the questions raised by this 
Appeal in the following order: 

1. The right of a party who is affected by a judgment 
of the United States District Court, and whose interests 
are not being adequately protected by parties presently 
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thereto, and who will be bound by the judgment, to intervene 
in said action after judgment. 

2. The allowance of Attorneys fees in this case under 
the circumstances alleged in the Petition for Intervention 
was improper. This division of the Argument will be 
divided into five subdivisions, as follows: (A) The law 
under which this appeal is taken provides a special pro¬ 
ceeding, and does not provide for attorneys’s fees and ex¬ 
penses. (B) The Court fully disposed of the entire sub¬ 
ject matter of the litigation and allowance of attorneys’ 
fees upon further proceeding under the Mandate was im¬ 
proper. (C) The Mandate in Nos. 10,705 and 10,706 did not 
authorize such action. (D) There was a contract with 
said attorneys which provided that no fee would be charged. 
(E) That the fund accumulated was not the result of their 
efforts, but arose by virtue of compliance with a valid order 
of the Public Utilities Commission. That an attorneys’ 
lien cannot be established against a fund not in the posses¬ 
sion of the attorneys or the Court. 

ARGUMENT 

1. Right to Intervene by Third Party 

Any person who will be adversely affect by a judgment of 
the United States District Court, and whose interests are 
not be ing presently protected by any person who is a party 
thereto may intervene in said action to protect his own in¬ 
terests. Rule 24 (a) of the Federal Rules of Civil Procedure 
defines intervention as a matter of right, as follows: 

“When the representation of the applicant’s inter¬ 
est by existing parties is or may be inadequate and the 
applicant is or may be bound by a judgment in the 
action.” 

Certainly this provision of the Rule applies to this case. 
Prior to the allowance of the fee, and the disclosure to 
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this Intervenor, Appellant herein, that Appellee was par¬ 
ticipating in the proposed fee allowance, he and all other 
Gas Consnmers had the right to assume that Appellee was 
protecting all of their interests in the fund involved. When 
this state of affairs became apparent, it was the right of 
this applicant, Appellant here, to intervene for his own 
protection. So long as Appellee here was taking no adverse 
position to other Gas Consumers, this applicant, Appellant, 
had the right to assume that his interests were being prop¬ 
erly protected. He was not negligent in failing to act, 
until that state of affairs became apparent. The Courts 
of the United States have decided that a person who acts 
with the care of a reasonable man under the circumstance 
has been timely in his action. The degree of promptness 
required depends upon the facts of each case. There is no 
limitation fixed by the Federal Rules of Civil Procedure. 

It is said in Lockwood v. Powder Co., 7FRD 24 at 28, 

“Latitude is allowed for intervention in a case such 
as this within whatever time scope the justice of the 
case may seem to warrant.’’ 

See also, 

U. S. v. Northern Securities Co., 128 Fed. 808; 

Union Bank v. Steel Co., 9 FRD 124; 

Simms v. Andrews, 118 (F.) 2, 803; 

Baltimore Trust Co. v. lnteroceam Trust Co., 30 FS 484. 

In the last case the Court denied intervention, because the 
party seeking intervention did not have sufficient interest 
in the subject-matter to warrant it. 

As soon as it became apparent to Intervenor that Ap¬ 
pellee here, Plaintiff below, was not protecting the interests 
of Gas Consumers against an improper allowance of at¬ 
torneys’ fees, but on the contrary was participating in 
the allegedly improper fee, this Appellant acted promptly. 
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The Appellee was Chairman of the Public Utilities Com¬ 
mittee of the Federation of Citizens Associations, which 
organization authorized the Appeal to the District Court, 
and all Gas Consumers had the right to rely on what was 
reputed to be the arrangement with Counsel Repre¬ 
sentatives and officers of the Federation of Citizens As¬ 
sociations had upon divers occasions in the past, performed 
such work as lawyers, as a voluntary public service, without 
any fee whatever. This added to the discussion at the time 
the Appeal was authorized, and which authorization was for 
the Federation itself to appeal was more reason for Ap¬ 
pellant to feel secure. 

While the Courts have said that allowing intervention 
after final judgment is unusual, they do say that it should 
be allowed when the interests of the person seeking the 
intervention is not being presently protected, and he will 
suffer injury. WTiile no time has been fixed, periods of time 
in excess of the time elapsed in this case have been ap¬ 
proved. 

In Wolpe vs. Poretsky, 79 US App. DC 141, 144 F. 2nd, 
505, the lower court denied intervention because among 
other things, it could not be allowed after judgment; the 
Court of Appeals reversed the District Court saying; 

“Intervention may be allowed after final decree 
where it is necessary to preserve some right which 
cannot otherwise be protected.” (p. 508). 

It was further stated by the Court of Appeals that if the 
appellants did not have a statutory right to intervene or 
were not authorized under the Federal Rules of Civil Pro¬ 
cedure, it would have been an abuse of discretion to deny 
permissive intervention under the circumstances of the case. 
Certainly the same thing could be said here. Substantial 
rights are involved in this subject of intervention, and they 
are not being protected by Appellee. It is now disclosed 
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that he is a participant in the proposed fee. There is 
no other party to this action who can protect Gas Con¬ 
sumers against an improper allowance of this character. 
The Washington Gas Light Co. has no interest in this fund; 
it belongs to Gas Consumers. The Public Utilities Commis¬ 
sion has no interest in the fund, unless it might be said 
that it is a representative of the public. This we seriously 
doubt. 

The right to intervene after final decree has been sus¬ 
tained also in the following cases, 

Missouri-Kansas Pipe Line Co. vs. U.S., 312 US 505, 
502; 

U.S. Casualty Co. vs. Taylor, 64 F. 2nd. 521; 

Cincinnati I. <& W. Co. vs. Indianapolis Union Ry. Co., 
279 F. 356; 

Sage vs. Central Railroad Co., 93 US 412, at 419; 

Root vs. Woolworth, 150 US 401 at 411. 

In the Sage case, a Motion to dismiss the appeal was 
denied and intervention allowed for the protection of inter- 
venor’s interests. In the Root case, the Court said a sup¬ 
plemental bill may be filed 44 as well after as before a 
decree.” In the Missouri-Kansas Pipe Line Co. vs. U.S., 
supra, the court said, 

“Orders denying motions to intervene made on its 

behalf were final orders appealable to this Court.” 

(p 508) 

See also, 

Mack vs. Passiac National Bank & Trust Co., 150 F2nd. 
474; 

U.S. etc. vs. American Surety Co., 142 F2nd. 726; 

Park <& Tilford vs. Schulte, 160 F.2nd. 984. 

In the last mentioned case, Park <& Tilford vs. Schulte, 
supra, the Court said that the interests of the intervenor and 
others of like class were not adequately represented by ex¬ 
isting parties to the action, and that intervention should 
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have been granted under Rule 24 (a) (2). The Court 
further said that the intervenor’s rights may be protected 
by appeal, (p. 988). The order denying intervention was 
reversed. 

We therefore submit to this Court that the intervenor 
herein, Appellant in this Court, acted timely and with 
dispatch when it was learned that Appellant was not pro¬ 
tecting his interests in the fund involved, and that he would 
be injured and bound by the judgment of the District 
Court. There is no question under the authorities that the 
Appellant had a right to intervene after judgment in order 
to protect his interests. Prior to learning that Appellant 
was not only plaintiff representing Gas Consumers, but 
also attorney participating in a fee in opposition to what 
he believes to be the agreement as to counsel fees, this 
intervenor and all other gas consumers had the right to 
believe that their interests were properly protected. When 
it developed that Appellant and his attorneys were con¬ 
tending that the present parties to the cause had no interest 
in the fund sufficient to appeal from the decision allowing 
such attorneys’ fees, and the Court took the position that 
Appellee and his attorneys were correct, it was time for 
some Gas Consumer to assert his rights. That was promptly 
done. These latter developments came in a hearing about 
May 20, 1951 when an application was made for a stay by 
the Washington Gas Light Co. and denied by the Court 
for the reason that such company could not appeal. Inter¬ 
venor filed his Petition for intervention in about a week 
following that disclosure. 

2. The Allowance of Attorney’s Fees Improper 

(A) 

This is a Special Proceeding provided by law and is a 
Law Action. 

The Court in proceedings authorized by this statute Sec. 
43-705 DC Code exercises power designated as “administra- 
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tive proceeding” by this Court. Its appellate jurisdiction 
is what might be called, an appellate Public Utilities Com¬ 
mission, Therefore the equitable power of the Court 
cannot be invoked to justify the allowance of an attorneys * 
fee in such an “administrative proceeding”. That it is an 
“administrative proceeding” is stated in Washington Bait- 
wag <& Electric Co. v. District of Columbia, 64 App. DC. 243. 

If it is simply an administrative proceeding, then the 
authority of the Court is limited to that specifically dele¬ 
gated to it by statute. Since there is no authority for 
taxing attorneys’ fees to be found in the statute, then the 
Court is without power to make any allowance for at¬ 
torneys’ fees. 

The power of the Court in such a proceeding is 
limited by Sec. 43-706 DC Code, to review of “questions of 
law, including constitutional questions; and the findings of 
fact by the commission shall be conclusive unless it shall 
appear that such findings • • • are unreasonable, arbi¬ 
trary or capricious.” So this is an administrative proceed¬ 
ing in which the power of the court must be found in the 
statute, and that does not include equitable power or power 
to allow attorney fees. 

(B) 

The Court in its Judgment of June 27, 1950 disposed of 
the entire subject, and could not reopen its judgment and 
allow attorneys’ fees. 

The Judgment of June 27, 1950 decided every issue and 
every question growing out of the proceeding, and left 
nothing further for the District Court to do in connection 
with the case. It was not asked to, and did not reserve the 
question of attorneys’ fees and expenses for further dispo- 
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sition, but assumed to entirely and completely dispose of 
the case. The case was appealed to this Court, and then 
finally disposed of by this Court, and there remained 
nothing for the District Court to do but to carry out the 
Mandate of this Court. That Mandate gave directions as 
to what was to be done, but that did not include the allow¬ 
ance of attorneys* fees; and that although the Appellee 
here had sought in Nos. 10,705 and 10,706 to have this Court 
allow attorneys’ fees, and that motion was denied by this 
Court. There was nothing in the Mandate of this Court 
referring this question to the District Court, providing for 
allowance of attorneys* fees and expenses. 

After expiration of the term at which a judgment was 
rendered it cannot be changed in substance, or in any man¬ 
ner involving the exercise of judicial discretion on the 
merits. 

49 CJS 451 Sec. 238; 

Ex. Parte Robinson, 44 FS 795. 

The only amendment that is permissible after the end of 
the term at which it was rendered is to make it speak the 
truth. There can be no new issue decided and made a 
part of the final judgment of the Court in the absence of a 
statute authorizing such action. 

New England Furniture & Carpet Co. v. WUlcuts, 55 
F.2nd. 983. 

Final judgment passes beyond court’s control after term, 
except to correct errors in fact. This rule is well stated in, 
Bronson v. Schulten, 104 U.S. 410, at 415, where it is said: 

“In this country all courts have terms and vaca¬ 
tions. • * • But it is a rule equally well established, 
that after the term has ended all final judgments and 
decrees of the court pass beyond its control. • • * ” 
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The action of the Conrt reflected in the Order of May 10, 
1951 in allowing expenses and attorneys’ fees, was adding 
a new matter to the final judgment of the Court entered, 
June 27,1950, and the Court had no power to do that. 

In Mayer v. U.S., 235 US 55, Mr. Justice Hughes speaking 
for the Court said, 

“In the absence of a statute providing otherwise, the 
general principle obtains that a court cannot set aside 
or alter its final judgment after the expiration of the 
term at which it was rendered, unless the proceeding 
for that purpose was begun during the term.” 

Wetmore v. Car rich, 205 US 141. 

In re Metropolitan Trust Co., 218 US 312, 320, 321. 

We believe that further citation of authority is not neces¬ 
sary. The action of the District Court in determining an 
issue outside of and not included in the final judgment of 
June 27,1950, which was affirmed by this Court, was error, 
and such order of May 10, 1951 should be reversed with 
instructions to dismiss the motion for allowance of at¬ 
torneys’ fees and expenses. 

(C) 

The District Court did not follow the Mandate of this 
Court. 

Where the appellate court decides the case on its merits 
and no issue after rescript is raised on the record, the only 
function of the trial court is to enter a final decree in 
implicit accordance with the mandate. 

5 CJS 1537 Sec. 1978. 

People v. Young, 298 HI. 380—131 NE 801; 

State v. Beaton , 193 Iowa 1391—188 NW 919; 
Edgecomb v. Johnson, 258 Mass. 568—155 NE 599. 

When a mandate is filed in the lower court it has no dis¬ 
cretion but must comply therewith by entering the judg- 
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ment conforming to snch direction. The- mandate in this 
case gave quite specific instructions to the trial court, but 
did not refer in any manner to the allowance of attorneys’ 
fees, although that subject had been called to its attention 
by the Appellee in Nos. 10,705 and 10,706. In fact this 
court had denied the motion asking this Court to allow at¬ 
torneys’ fees and expenses. The remedy of Appellee was 
to ask a rehearing of that issue in the Court of Appeals, 
and ask that the Mandate be amended to include the direc¬ 
tion desired. 

A lower court is bound to respect the mandate of an ap¬ 
pellate tribunal, and it cannot reconsider questions which 
the mandate has finally determined. 

Federal Communications Comm. v. Pottsville Broad¬ 
casting Co., 309 US 134, reversing 70 App. DC 157 
105 F.2nd. 36. 

Proceedings after reversal with directions should conform 
to mandate of the reviewing court. 

Pike Rapids Power Co. v. Minneapolis St. P. Etc. 106 
F2d. 891. 

See also, 

Mays v. Burgess, 80 US App. DC, 236,152 F2d. 123; 
Thornton v. Carter, 109 F.2d. 316. 

* 

It is further said in Thornton v. Carter, 109 F.2d. 316 
at 319, 

“When a case has been decided by this Court on 
appeal and remanded to the District Court, every 
question which was before the Court and disposed of 
by its decree is finally settled and determined.” 

In this last mentioned case, it is said, 

“It cannot alter it, (Mandate) examine it except for 
purposes of execution, or give any further or other 
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relief or review it for apparent error with respect to 
any question decided on appeal, and can only enter 
judgment or decree in strict compliance with the opinion 
and mandate.” 

Citing a long list of supporting cases in note 4 at bottom of 
page 320 of the opinion. 

Where a decree is entered pursuant to a mandate of the 
reviewing court, proper deference to its authority requires 
that a proceeding to reopen it, whether by rehearing or 
review, should first be referred to reviewing court. 

Rogers v. Consolidated Rock Products Co., 114 F.2d. 

108. 

In the case of Kansas City Southern Railway Co. v. 
Guardian Trust Corny my, 281 US 1, it is said at page 11, 

“The District Court cannot vary a mandate of the 
Court requiring the execution of a decree of the Circuit 
Court of Appeals or give any further relief/’ 

It is also said, 

“Costs means amounts taxable as such under the 
acts of Congress, and does not include anything for 
attorneys’ fees.” 

In other words it is held that a general authorization in 
a mandate to tax costs does not include an authorization to 
allow attorneys’ fees. It is further said in this last men¬ 
tioned case “that the purpose to permit allowing attorneys’ 
fees should be clearly expressed in the decree.” 

See also, 

In re Sanford Fork & Tool Co., 160 US 247; 

Gains v. Rugg, 148 US 228 at 241; 

In re Washington & Georgetown Ry. Co., 140 US 91 at 
96; 

Ex parte Union Steamboat Co., 178 US 317 at 319. 
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Recognizing fully this principle of law, the Appellee here 
presented to this Court as the reviewing Court in Nos. 
10,705 and 10,706 the question of allowing attorneys’ fees, 
and this Court denied such request, and the mandate went 
to the District Court without an instruction to pass upon 
the question of attorneys’ fees and expenses. He cannot 
try that issue again in the District Court. It has been 
adversely settled as to him in the Appellate Court, where 
it should have been settled. 

(D) 

There was a contract that no fee would be charged. 

The right of Appellee to recover fees for his attorneys 
would depend upon a contract between him and them for 
the payment of a fee. If there was no obligation on his 
part to pay them by reason of an agreement between them, 
then they could claim no allowance for compensation which 
did not exist. In this country an attorney is entitled to 
compensation for legal services unless they were rendered 
under circumstances showing he did not intend to charge 
for same. 

7 CJS 1017 Sec. 160. . 

Where an attorney renders services voluntarily, or in 
such a way as to authorize the inference that he did not 
intend to charge therefor, such services, no matter how 
beneficial they may be, will be supposed to be gratuitous, 
and he is not entitled to recover. 

7 CJS 1018 Sec. 160. 

This principle of law is upheld by the Maryland Court of 
Appeals, in practically the exact language of the CJS text. 

Drury v. Donovan, 150 Md. 585,133 Atl. 314. 
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See also, 

Cadle v. Bloch, 24 Wyo. 43, 154 P. 997; 

In re Lear , 204 Iowa 346. 

In the last mentioned Iowa case, the allowance of at¬ 
torneys’ fees is discussed quite extensively, and the doctrine 
of voluntary services of attorneys, even without an under¬ 
standing that no fee would be charged, held, could not be 
assessed. The case also contains this pertinent language, 

“A study of the cases cited and of similar cases will 
disclose the rule that, where a fund is brought into a 
court of equity through the, services of an attorney 
who looks to that alone for his compensation, altho 
his interest cannot technically be called a lien, he is 
regarded as the equitable owner of the fund, to the 
extent of the reasonable value of his services.” 

The Court further comments, 

“In the case at bar, the fund was not created by any 
action taken by or efforts put forth by the attorneys.” 

Even in a court of equity, an allowance would not be 
made to attorneys where they did not create the fund. 
Further down in the opinion, they add, “Furthermore, the 
fund was not in equity. ’ ’ 

In the case at bar, it is the contention of the Appellant 
herein, that the Federation of Citizens Associations as¬ 
sumed to act for the public, and in the first instance, under¬ 
took to appeal from the decision of the Public Utilities 
Commission. If it had taken no action there would have 
been no appeal. It did so upon the public statements that 
no attorneys’ fees would be involved, and limited its obli¬ 
gation for expenses to $25.00 which cover a filing fee. The 
services performed by the attorneys involved herein was 
done voluntarily, as a voluntary public service, and ex¬ 
pressly to be done without compensation. 
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As we have said heretofore, no action concerning the pub¬ 
lic, has caused such wide spread criticism, as the applica¬ 
tion and allowance of this fee. Delegates to the Federation 
felt that they were in a measure responsible to the public, 
as they had authorized the appeal, and the public criticized 
them for permitting this allowance and doing nothing about 
it. Yet those who were interested hesitated to move in the 
matter because of further expense. 

This is not the first time this question has been presented 
to the Federation of Citizens Associations. Quite a number 
of cases have either been appealed by individuals, or the 
utility involved has appealed from orders of the Public 
Utilities Commission, and it has been necessary for some 
one representing the public to appear in the litigation. 
Lawyers who are delegates to the Federation Assembly, 
most of the time, the Chairman or Vice-chairman of the 
Public Utilities Committee of the Federation has per¬ 
formed this service, and without expecting or asking a 
fee for this service. With that background of activity, and 
the statements which delegates alleged was made at the 
time the motion was passed by the Federation Assembly, 
it is easy to understand what has caused the commotion. 
Also it is easy to understand why gas consumers felt secure 
in the representation which existed until the order or 
decree of May 10,1951, in which the District Court allowed 
attorneys ’ fees. 

We submit that the facts here come fully within the au¬ 
thorities quoted in this division of our argument, and that no 
allowance for attorneys ’ fees should be made, and that this 
Court was correct when it refused to modify the decree of 
the lower court entered June 27, 1950, by providing for 
allowance of attorneys ’ fees and expenses, when that re¬ 
quest was presented to it in Nos. 10,705 and 10,706. 
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(E) 

The Fund was not accumulated through the efforts of 
Attorneys herein, and was not in custody of the Court, and 
no lien could be established against it. 

* 

The fund which was subject to distribution under the 
mandate of the Court, was accumulated as the result of a 
valid order of the Public Utilities Commission of the Dis¬ 
trict of Columbia. It was never paid into court, but was 
in the possession of the Washington Gas Light Company. 
This fund was paid to it in due course of business and by 
virtue of legal proceedings had before this Commission. 

It must also be borne in mind that there was no agreement 
by any one who was interested in this fund so created, that 
the attorneys were to be paid anything for their services. 
On the contrary, it is alleged that there was a specific agree¬ 
ment that no fee would be charged and that they were per¬ 
forming a voluntary public service. 

There is a further consideration which we must not over¬ 
look in considering this question, and that is, that in the 
instant case, we are not dealing with a court of equity, 
but are involved in an “administrative proceeding’’ in 
which there are no equitable powers involved. 

The allowance of liens upon funds in litigation has been 
the subject of consideration by this Court since the case of 
Hutchinson v. Worthington, 7 App. D.C., 548, in which 
there was an agreement that the fund should stand as secur¬ 
ity for the attorneys’ fee involved. Also the case of Winter 
v. Thomas, 34 App. D.C. 80, in which cert, was denied in 
215 U.S. 609, in which there was a similar agreement. 
Sullivan v. Tobin, 42 App. D.C. 430, where there was also 
an agreement, for the fixing of a lien. Finally we have the 
late case of Lyman v. Campbell, — U.S. App. D.C. —, 182 
F. 2d 700, in which the Court uses the following language 
at page 702 in 182 F. 2d. 
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“In any event, we must point out that the rule pre¬ 
vailing in this jurisdiction regarding charging liens is 
narrower than that prevailing at common law. In 
this District it is settled that a charging lien does not 
attach to a particular fund, not in the attorney’s pos¬ 
session, unless there is “a distinct appropriation of the 
fund by the client, or an agreement that the attorney 
should be paid out of it”, even though it is undisputed 
that a judgment or decree has been obtained through 
the attorney’s efforts. 

Citing, Pink v. Farrington, 67 App. D.C. 314, 92 F. 2d. 
465, cert, was denied in this case at 302 U.S. 741. 

To the same effect, 

Thomas v. Peyser, 73 App. D.C. 155, 118 F. 2d. 369; 
Abbott, Fuller & Myers v. Peyser, 75 App. D.C. 162, 
124 F. 2d. 162. 

In addition to the test required by the above decisions, 
there is the requirement that the attorney claiming the 
lien must have created, preserved, or established the fund 
upon which he claims a lien, and from which he seeks to 
have the compensation paid. In the instant case, the fund 
was not established, created or preserved by the attorneys 
for plaintiff. The fund came into existence as the result of 
a valid order of the Public Utilities Commission. The 
Washington Gas Light Co. was compelled to collect the rates 
for gas established by this Order. It had no other choice. 
It applied to the Public Utilities Commission for adjust¬ 
ment of rates, etc., so that a fair return would be provided 
upon its investment. This it had a perfect right to do. 
Order No. 3,600 involved was established by the Public 
Utilities Commission after hearing evidence. So attorneys 
for plaintiff had nothing to do with establishing the fund. 
We feel this is the reason for the Congress not providing 
any relief of the nature requested here. It would seem to 
us that gas consumers would be penalized for something 
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over which they had no control, and funds belonging to them 
wonld he taken without their consent. 

In Lea v. Patterson Sav. Inst., 142 F. 2d. 932, the court 
said that the suit there involved was not a class suit, and no 
one should be permitted to enrich himself at the expense 
of another. 

In another case, Fletcher v. Coomes, 52 App. D.C. 159, 
285 F. 893, cert, denied 261 U.S. 619, attorneys’ fees were 
denied where the client had no choice in naming attorneys. 
The Court also said attorneys’ fees were not included in 
the list which may be charged against property in the Dis¬ 
trict. 

Conclusion 

In conclusion, we again suggest that the Appellee should 
be consistent in his position which he takes before this 
Court. He contended in the District Court that none of 
the defendants in that case had an interest sufficient to 
challenge the allowance of attorneys’ fees and expenses, 
either in the District Court or by way of Appeal to 
this Court. Receding from that position for the pur¬ 
pose of filin g a Motion to Dismiss the Appeal of this 
Appellant, he assumes that the Notice of Appeal filed by 
parties, whom he alleges had no interest in the question of 
allowance of attorneys’ fees and expenses, deprived the 
District Court of jurisdiction to pass upon the Petition of 
this Appellant to intervene. If they had no interest in 
the question involved in that subject, then they could not 
appeal from a judgment of such allowance, and an attempt 
to do so would be a nullity. 

However we believe that question is of little moment. 
There is considerable dispute as to when an appeal is 
perfected, whether on the filing of a Notice of Appeal, or 
upon the filing of the record in the Court of Appeals. At 
a conference held at which former Attorney General Mit- 


chell was present, he gave it as his opinion that the Dis¬ 
trict Court did not lose jurisdiction until the record had 
been filed in the Court of Appeals. He said to assume 
otherwise would leave a period of time in which neither 
the District Court or the Court of Appeals would have 
jurisdiction of a case. There have been suggestions of some 
trial courts that if the record has not been filed, that the 
Court might direct the filing of a skeleton record and re¬ 
quest the Court of Appeals to return the record, if a motion 
such as the one involved here were filed. At any rate it is 
said to be the duty of the District Court to request a 
remand in order to do justice. This is a suggestion in 
Lynch v. Durfrey, 108 F.S. 181. 

There is no doubt but what there is a legal way for this 
Court to protect the rights of gas consumers who will be 
bound by a judgment rendered against their interests at 
a time when no party to the action was protecting them; 
that is no party with a sufficient interest to challenge the 
action complained of here. 

It is our belief that the filing of a Notice of Appeal by a 
party who has no interest in the subject matter of the 
judgment from which appeal is sought to be taken, does 
not deprive the trial court of jurisdiction. If it did, then 
it is now the duty of this Court to remand the case to 
the District Court for proper consideration of the Petition 
of Appellant here to intervene. It is certain that Appellant 
here could not wait the final disposition of this present 
appeal in Nos. 11,084 and 11,085, and then file his Petition 
for Intervention, as that would certainly not be timely. 
Then is this Appellant and all gas consumers to be de¬ 
prived of valid rights by circumstances beyond their con¬ 
trol? Certainly not. Appellant filed his Petition for Inter¬ 
vention within proper time, and is entitled to have it passed 
upon by the Trial Court. If it is now said the action of the 
Court in the judgment of June 28,1951, is not valid because 
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the trial court had lost jurisdiction, then this Court 
should now remand the entire case for proper proceedings 
in which jurisdiction will be proper. 

The Appeals by parties not interested in the judgment 
of May ID, 1951, did not deprive the District Court of 
jurisdiction. Its judgment was wrong as we have sug¬ 
gested herein, and the cause should be reversed, with di¬ 
rections to allow the Petition to Intervene, and then set aside 
the judgment of May 10,1951, and dismiss the Petition for 
allowance of attorneys’ fees and expenses, or in the alter¬ 
native grant a new trial of the issues arising on said Peti¬ 
tion for such allowance. 

Respectfully submitted, 

John H. Connaughton, 

Attorney for Appellant, 

717 District National Building, 

1406 “G” Street, N.W., 
Washington, D. C. 
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APPENDIX TO BRIEF 

Portions of-the Statute creating and defining the Powers 
of the Public Utilities Commission. 

Paragraph 65, Sec. 43-705 D. C. Code, pertinent part: 

“Upon the conclusion of its hearing of any such appeal 
the court shall either dismiss the said appeal and affirm 
the order of the commission or sustain the appeal and 
vacate the commission’s order or decision. In either 
event the court shall accompany its order by a state¬ 
ment of its reasons for its action, and in the case of the 
vacation of an order or decision of the commission the 
statement shall relate the particulars in and the extent 
to which such order or decision was defective.” 

Paragraph 66, Sec. 43-706 D. C. Code: 

“In the determination of an appeal from an order or 
decision of the commission the review of the court shall 
be limited to questions of law including, constitutional 
questions; and the findings of fact by the commission 
shall be conclusive unless it shall appear that such 
findings of the commission are unreasonable, arbitrary 
or capricious.” 

Paragraph 69(a) Sec. 43-710 D. C. Code: 

“The method of review of the orders and decisions of 
the commission provided by paragraphs 64, 65, 66, 67, 
68, and 69, herein, shall be exclusive.” 
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APPENDIX 

UNITED STATES COURT OF APPEALS, DISTRICT 
OF COLUMBIA CIRCUIT 


No. 11,086 

John V. Case, Appellant, 


vs. 

Vernon V. Baker, Appellee 

Appeal from the United States District Court for the Dis¬ 
trict of Columbia 

Filed May 10,1951. Harry M. Hull, Clerk 

In the United States District Court for the District of 

Columbia 

Civil Action No. 673-50 
Vernon V. Baker, Plaintiff, 
v. 

Public Utilities Commission of the District of Columbia 
and Washington Gas Light Company, Defendants 

Order 

Application having been made herein to this Court for 
reasonable counsel fees and expenses out of refund to the 
eligible consumers of gas within the District of Columbia, 
such refund to be made to the consumers by the Washington 
Gas Light Company by order of Court of April 30,1951, 

It is hereby ordered that the Washington Gas Light 
Company shall pay forthwith out of funds impounded in its 
possession which are to be returned to the consumers of gas 




within the District of Columbia, who are eligible for such 
returns, the following amounts: 

For expenses: To Roberts & Mclnnis, $12,715.48. 

Fees to Attorneys for Plaintiff, $55,000.00. 

T. Alan Goldsbobotjgh, 

Judge. 

May 10th, 1951. 

Filed May 29,1951. Harry M. Hull, Clerk 

In the United States District Court for the District of 

Columbia 

Civil Action No. 673-50 
Vernon V. Baker, Plaintiff 
v. 

Public Utilities Commission of the District of Columbia 
and Washington Gas Light Company, Defendants 

Notice of Appeal to the United States Court of Appeals 
for the District of Columbia Circuit 

Notice is hereby given that Washington Gas Light Com¬ 
pany, a defendant in the above-entitled action, hereby ap¬ 
peals to the United States Court of Appeals for the District 
of Columbia Circuit from the decisions of the Court set 
forth in the orders entered in this action on April 30,1951, 
and on May 10, 1951, respectively, and from the orders of 
the Court dated May 16,1951 nd May 28,1951, respectively, 
denying motions of said defendant to alter or amend such 
decisions. 

Dated this 29th day of May, 1951. 

C. Oscar Berry, 

Attorney for Defendant, 

• Washington Gas Light Company. 
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The Clerk mil please send copies of the above Notice of 
Appeal to the following: 

Roberts & McInnis, 

De Sales Building, 

Washington, D. C., 

Herbert P. Leeman, 

416 5th Street, N. W., 

Washington, D. C., 

Attorneys for Vernon V. Baker, Plaintiff. 

Lloyd B. Harrison, Esq., 

District Building, 
Washington, D. C., 
Attorney for Public Utilities 
Commission of the District 
of Columbia, Defendant. 

Filed Jun. 5,1951. Harry M. Hull, Clerk 

In the United States District Court for the District of 

Columbia 

No. 673-50 

Vernon V. Baker, Plaintiff 
vs. 

The Public Utilities Commission of the District of 
Columbia, et aL, and The Washington Gas Light Com¬ 
pany, a Corporation, Defendants, and 

John V. Case, 1101 Massachusetts Avenue, N. W., Washing¬ 
ton, D. C., Intervenor 

Petition for Intervention 

Now comes John V. Case, for himself and all other per¬ 
sons similarly situated, who are gas consumers and cus¬ 
tomers of the Washington Gas Light Company, and alleges 
and says that he is a gas consumer of said company and 
resides at 1101 Massachusetts Avenue, N. W., in the City 
of Washington, District of Columbia. 
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Said Intervenor farther alleges and says that he is in¬ 
terested in the subject matter of this controversy, and that 
no person is now a party to this action with sufficient in¬ 
terest in the snbject matter of this controversy to protect 
his interests, and he therefore prays this court to permit 
him to intervene in this action in order that his interest in 
the fund now in the possession of the The Washington Gas 
Light Company, and subject to distribution under orders of 
this Court, may be protected. 

Said Intervenor alleges and says that the Court hereto¬ 
fore, and on or about the 10 day of May, 1951, made and 
entered an order allowing Attorneys for Plaintiff Vernon 
V. Baker, the sum of $55,000.00 as attorneys fees for their 
services in this action, and in addition allowed certain ex¬ 
pense money in the sum of $12,715.48 to Roberts & Mclnnis. 

Intervenor further alleges that said sums of money will 
be paid out of funds which otherwise would be paid to gas 
consumers of the City of Washington, who are customers 
of the The Washington Gas Light Company, and that by 
reason thereof, this intervenor and other persons similarly 
situated are affected by this order of this Court. 

Intervenor further alleges that he protests the allowance 
of said sums designated as attorneys’ fees, and the money 
allowed as expense money, and in connection therewith 
alleges and says: 

(A) That this is a legal statutory action for review of 
the decision of the Public Utilities Commission of the Dis¬ 
trict of Columbia and is not an equitable action, and there¬ 
fore the power of the Court is limited to that coming within 
the purview of the statute, which does not include authority 
to allow attorneys ’ fees. 

(B) That Intervenor is informed and verily believes that 
there was no expense incurred by the Appellant, Plaintiff 
herein in the review of the order of the Public Utilities 
Commission here involved, as certain moneys were raised 
among citizens and Citizens’ Associations of the District 
of Columbia, which this Intervenor verily believes was suf¬ 
ficient to pay all expenses incurred in this proceeding on 
the part of the Plaintiff. 

(C) This Intervenor further alleges that this proceeding 
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was instituted by the Plaintiff as the result of a resolution 
of the Federation of Citizens Associations of the District 
of Columbia, upon the express representation and under¬ 
standing, publicly stated by Plaintiff and others in his 
behalf with his knowledge and consent, that he and’Herbert 
P. Leeman were performing all necessary services as attor¬ 
neys without cost to the gas consumers of Washington, and 
as a voluntary public service, and that no charge of any 
kind for such service would be made by them; and the al¬ 
lowance of attorneys fees in this action is in violation of 
this agreement made with the Federation of Citizens As¬ 
sociation and the people of Washington. 

(D) That after the conclusion of the proceeding in this 
Court, and at or about the time the final decree was signed, 
the Plaintiff procured the services of William A. Roberts 
to assist in the final draft of the Decree in this case, and 
also to proceed with any Appeal which might be taken 
and represent said Plaintiff therein. 

This intervenor further alleges that at the time such 
employment was made by said Baker, he publicly stated 
at a meeting of the Federation of Citizens Associations 
that said Roberts was performing said service upon the 
express understanding that he would charge no fee and 
that his service would cost the gas consumers of Washing¬ 
ton nothing and that he was performing a voluntary public 
service without expectation of fee or reward; that at a 
meeting of the Federation of Citizens Association on the 
occasion of its Annual Dinner in March of this year, tbe 
President of the Federation at such time and place stated 
publicly in the presence and hearing of said Roberts that 
he had agreed to assist in the appeal without any compensa¬ 
tion, but giving a voluntary public service without any com¬ 
pensation, and that said Roberts did not at that time or any 
other time repudiate such statement so made in his presence 
and hearing and with his knowledge and consent, as this 
Intervenor verily believes. 

(E) That this Court is without authority to adjudge a 
fee to said Leeman and Roberts under the circumstance, 
as by their own agreement they have created no liability on 
the part of any one to pay a fee, and since there is no lia- 



bility, no fee can be taxed, and that said attorneys did not 
create, preserve or protect said fund. 

Wherefore, this Intervenor prays that he may be per¬ 
mitted to Intervene in this action to protect his interest in 
the fund involved, as no party with sufficient interest has 
protected the payment of this attorneys’ fee or the allow¬ 
ance of this bill of expense; 

That the order heretofore entered allowing attorneys’ 
fees and expenses be vacated and set aside, and this Inter¬ 
venor be allowed to present testimony to support the allega¬ 
tions herein; 

That a New Trial be granted of the issues presented as to 
attorneys’ fees and expenses; 

That this Intervenor have all other equitable and proper 
relief. 

John V. Case. 

John H. Connaughton, 

Attorney for Intervenor , 

717 District National Bldg. 


In the United States District Court of the District of 

Columbia 

No. 673-50 

_ ' »• , - .v 

Vernon V. Baker, Plaintiff 


The Public Uilities Commission of the District of 
Columbia, et aL, and The Washington Gas Light Com¬ 
pany, a Corporation, Defendants, and. 

John V. Case, 1101 Massachusetts Ave., N. W., Washington, 

D. C., Intervenor 

Motion for an Order Permitting Intervention 

Comes now John V. Case, and moves the Court for an 
order permitting him to intervene in the above entitled 
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action, and makes his Petition for Intervention a part and 
parcel hereof, and alleges: 

1. That he is interested in the order made May 10, 1951 
allowing Attorney’s fees herein, as same will be paid from 
funds which otherwise would be distributed to him. 

2. That no one has appeared in such action to protect the 
interests of consumers who has an interest sufficient to 
justify them to so act, and that the consumers of the Wash¬ 
ington Gas Light Company, are entiled to be represented 
herein, in order that their interests may be so protected. 

3. That the order of May 10,1951, and any and all other 
orders of this Court allowing attorneys fees and expenses 
should be set aside and vacated, and this intervenor per¬ 
mitted to protect his interest herein. 

4. That a New Trial should be granted of the issues pre¬ 
sented in the allowance of attorneys’ fees and expenses for 
the reasons set out in the Petition for Intervention filed 
herein. 

5. That this Court make such orders, and adopt such 
procedure as will permit this Intervenor and all others 
similarly situated to present their evidence and make such 
legal arguments as they desire to fully present the question 
raised by the Petition for Intervention. 

6. That a New Trial should be granted of the issues 
present in the allowance of attorneys’ fees, so that this 
Intervenor may present such evidence as he desires con¬ 
cerning the allowance of attorneys’ fees, and the proper 
amount, if any, of allowance for expenses incurred in this 
case by Plaintiff, and for all other further issues that are 
properly to be considered in a full and fair hearing of this 
subject matter. 

John Y. Case, 

Intervenor. 

John H. Connaughton, 

Attorney for Intervenor, 

717 District National Building. 
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' Filed Jun. 6,1951. Harry M. Hull, Clerk 

In the United States District Court fob the District of 

Columbia 

Civil Action No. 673-50 

Vernon V. Baker, Plaintiff 
vs. 

Public Utilities Commission of the District of Columbia 
and Washington Gas Light Company, Defendants 

Notice of Appeal to the United States Court of Appeals 
for the District of Columbia Circuit 

Notice is hereby given that the Public Utilities Commis¬ 
sion of the District of Columbia, defendant in the above- 
entitled action, hereby appeals to the United States Court 
of Appeals for the District of Columbia Circuit from the 
judgment of the United States District Court for the Dis¬ 
trict of Columbia dated May 10,1951, ordering the defend¬ 
ant Washington Gas Light Company to pay “forthwith out 
of funds impounded in its possession which are to be re¬ 
turned to the consumers of gas within the District of Colum¬ 
bia, who are eligible for such returns”, expenses to Roberts 
& McInnis in the amount of $12,715.48, and fees to attorneys 
for plaintiff in the amount of $55,000. 

Dated this 6th day of June, 1951. 

Vernon E: West, ’ 

General Counsel, 

Lloyd B. Harris/Un, 

Counsel, 

Attorneys for Defendant 
Public Utilities /Commission 
of the District of Columbia, 
District Building, 
Washington 4, D. C. 





Mail notice to: 

William A. Roberts, Esq., 

Francis J. Ortman, Esq., 

Desales Building, 

Washington, D. C., and 
Hebbert P. Leeman, Esq., 

416 5th Street, N. W., 

Washington, D. C., 

Attorneys for Plaintiff; 

C. Oscar Berry, Esq., 

11th and E Streets, N. W., 
Washington, D. C., 

Attorney for Washington 
Gas Light Company. 


Filed Jun. 28,1951. Harry M. Hull, Clerk 

In the United States District Court for the District 

of Columbia 

C. A. No. 673-50 

Vernon V. Baker, Plaintiff, 
vs. 

Public Utilities Commission, et al., Defendants and 
John V. Case, Intervenor 

Order 

Now, to-wit: on this 28th day of June, 1951, this cause 
came on for hearing upon the Petition for Intervention and 
the prayer for New Trial of the issues arising upon the 
allowance of Attorneys 1 fees to attorneys for the Plaintiff 
in said cause, which order so allowing said attorneys’ fees 
was made and entered May 10, 1951, and upon Motion of 
said John V. Case for an Order permitting Intervention:— 
And the Court being fully advised in the premises and 
having heard argument of Counsel on said issues presented, 
does find that said Petition for Intervention and for New 




Trial of said issues and Motion for said Order should be 
denied: 

It is therefore Considered, Ordered, Adjudged and De¬ 
creed that said Petition for Intervention on the part of 
John V. Case, a gas consumer, be and the same is hereby 
denied; that his Motion for such order is denied, and the 
prayer for New Trial of the issues involved in the Order 
of May 10,1951, is hereby over-ruled. 

By the Court it is so Ordered. 

Charles F. McLaughlin, 

Judge. 

J. H. CONNAUGHTON, 

Atty. for Intervenor. 

Seen: 

Roberts & McInnis, 

Herbert P. Leeman, 

Attorneys for Plaintiff. 

Lloyd B. Harrison, 

Attorney for Public Utilities Commission. 

C. Oscar Berry, 

Attorney for Washington Gas Light Co. 
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STATEMENT OF QUESTIONS PRESENTED. 

1. Did the District Court have jurisdiction to grant ap¬ 
pellants petition and motion for intervention, and for a 
new trial, after an appeal to this Court from the order 
complained of had been perfected? 

2. If the District Court had jurisdiction, was it an abuse 
of discretion and reversible error for the Court to deny 
appellants petition and motion, when his petition and mo¬ 
tion were not timely, the purpose of intervention was to 
impeach the Courts prior order, and appellants interest 
had been and was being adequately represented by existing 
parties? 

Note : No questions as to the power of the District Court 
to enter its order of May 10, 1951, allowing counsel 
fees and expenses, or the propriety of that order, are 
presented in this appeal. See paragraph 2 of appel¬ 
lants Statement of Questions Presented. 
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United States Const of Appeals 

Fob the District op Columbia Circuit. 

April Term, 1951. 


No. 11,086. 


JOHN V. CASE, Appellant, 
v. 

VERNON V. BAKER, Appellee. 


BRIEF FOR APPELLEE. 


Appeal from a Judgment of the United States District 
Court for the District of Columbia 


COUNTERSTATEMENT OF THE CASE. 

This is an appeal from a judgment of the United States 
District Court for the District of Columbia, dated June 28, 
1951, denying the petition and motion of appellant John V. 
Case for intervention, for vacation of the District Courts 
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order of May 10, 1951, and for a new trial The said peti¬ 
tion and motion (App. 28 and 31 ) # were filed June 5, 1951, 
in the case of Vernon V. Baker v. The Public Utilities Com¬ 
mission of the District of Columbia and the Washington 
Gas Light Company, civil action No. 673-50. The order of 
May 10, 1951 (App. 26) which appellant sought to have 
vacated was made by the late Judge T. Alan Goldsborough 
and directed the Washington Gas Light Company (herein¬ 
after called the Company) to pay, out of funds impounded 
in its possession pursuant to the order of this Court, and 
which are to be refunded to consumers of gas within the 
District of Columbia, attorney fees in the amount of $55,000 
and expenses in the amount of $12,715.48. 

This case involves proceedings over a period of two 
years. On June 14, 1949, the Company filed an application 
with the Public Utilities Commission of the District of 
Columbia (hereinafter called the Commission) for author¬ 
ity to increase its rates. Formal public hearings were held. 
The appellant John V. Case was present at those hearings 
and testified before the Commission in favor of the increase 
in rates. (R. 405) ## On November 9,1949, the Commission 
issued its order No. 3600 increasing the gas rates of the 
Company. Appellee herein joined with the Federation of 
Citizens’ Associations of the District of Columbia and on 
February 10,1950, instituted an action in the District Court 
appealing from the Commission’s order. After trial, the 
Federation was dropped as a party plaintiff, because it did 
not show the proper statutory interest to maintain the ac¬ 
tion. On June 27, 1950, the District Court ordered the 
Commission Order No. 3600 vacated and set aside. Ap¬ 
peals were taken to this Court, in Nos. 10705 and 10706, 
by the Commission and the Company; and on July 5, 1950, 
this Court stayed the order of the lower court and ordered 
that amounts thereafter received by the Company under 
the increased rates be set aside and impounded by the Com¬ 
pany. 

• The appendix is annexed to appellant’s brief. 

** Refers to pages of the certified record. 
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By its opinion and judgment of December 21, 1950, this 
Court affirmed the judgment of the lower court and held 
that funds resulting from the rate increases should be dis¬ 
tributed to rate-payers. The Company and Commission pe¬ 
titioned the Supreme Court for certiorari, which was denied 
(340 U.S. 952), and the mandate of this Court issued March 
29,1951, remanding the cause to the District Court for ac¬ 
tion in accordance with its opinion. 

On April 2,1951, appellee filed his petition (R. 424) with 
the District Court, seeking the entry of appropriate order 
or orders to carry out the mandate of this Court, and inter 
alia to make provision for reasonable counsel fees and re¬ 
imbursement of expenses incurred. After taking testimony 
and hearing argument on April 2, 4, and 20 and May 1 and 
10, 1951, the District Court entered its orders dated April 
30 and May 10, 1951. The former order (R. 449) provided 
for the method of making refunds to consumers, and the 
latter, as stated, provided for the payment of fees and ex¬ 
penses out of the impounded funds. Motions of the Com¬ 
pany, filed May 10 (R. 461) and May 21 (R. 475) for a new 
trial and for an order altering or amending the orders of 
April 30 and May 10 were denied. On May 29, 1951, the 
Company filed its notice of appeal (App. 27) from the or¬ 
ders of April 30 and May 10 and from the orders denying 
its motions for a new trial and for alteration of the orders. 

It was after all of the above-described proceedings, when, 
on June 5, 1951, appellant filed his petition and motion as 
aforesaid. (On the following day, the Commission filed its 
notice of appeal (App. 33) from the order of May 10,1951.) 

In his petition for intervention, appellant alleged that he 
is a gas consumer of the Company and that he is “interest¬ 
ed in the subject matter of this controversy, and that no per¬ 
son is now a party to this action with sufficient interest” 
to protect his interest. The petition prayed for leave to 
intervene, that the order of May 10, 1951, be vacated and 
set aside, and that a new trial be granted of the issues pre¬ 
sented as to attorneys fees and expenses. Similar prayers 
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were contained in the separate motion filed the same day. 
A hearing was held on the petition and motion on June 15, 
1951, and after argument the District Judge denied them. 
The order was signed June 28, 1951. (App. 34) 

The “Jurisdictional Statement” and Statement of the 
Case, included in appellant’s brief, contains numerous fac¬ 
tual charges and statements which would be pertinent only 
if the merits of the order of May 10,1951, were in issue on 
this appeal. The only issue involved in this appeal is the 
propriety of the action of the District Court in denying 
appellant’s petition and motion for intervention and for a 
new trial. No good purpose would be served by entering 
into a controversy here over the truth of the above-referred 
to factual statements. It is sufficient in such respect to say 
that the circumstances under which the attorneys involved 
entered upon the handling of this proceeding were fully 
aired in the court below, that many of the statements are 
false and find no support whatever in the record, and that, 
in any event, they are irrelevant to the issue before this 
Court. 

STATUTES INVOLVED. 

Appeals from orders of the Commission are governed by 
sections 43:704 to 43:710 of the D. C. Code (1940), but these 
sections contain no provision respecting the right of inter¬ 
vention in proceedings before the courts. Intervention is 
governed by Rule 24 of the Rules of Civil Procedure, pre¬ 
scribed pursuant to the Act of June 19,1934 (48 Stat. 1064; 
U.S.C., Tit. 28, secs. 723b and 723c). 

SUMMARY OF ARGUMENT. 

Before the petition and motion for intervention and a 
new trial were filed by the appellant Case, the Company had 
perfected an appeal from the order of May 10, 1951. This 
transferred all jurisdiction over the cause to this Court, 
and, thereafter, the District Court had no jurisdiction to 
grant an application for intervention or a motion for a new 
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trial. An appeal is perfected by the filing of a notice of 
appeal. The Company’s notice was filed May 29,1951, and 
appellant’s petition and motion were not filed until June 5, 
1951. 

The petition and motion of appellant were not “timely” 
within the meaning of that term as used in Rule 24 of the 
Rules of Civil Procedure. Rarely is intervention granted 
after trial and more rarely after judgment. Appellant had 
knowledge of the proceedings and had been remiss in press¬ 
ing any rights he might otherwise have had. Under Rule 
59 of the Rules of Civil Procedure, the District Court could 
not grant a motion for a new trial, as the 10-day period 
permitted by that rule for the filing of such motions had 
expired. Determination of whether an application for in¬ 
tervention is timely is within the sound discretion of the 
trial court. In exercising such discretion the Court prop¬ 
erly may, and presumably did, give consideration to the 
lack of diligence on the part of appellant, and to the fact 
that granting of the petition would have delayed the mak¬ 
ing of refunds to gas consumers. 

The petition and motion of appellant do not disclose a 
direct and substantial legal interest in the order of May 10, 
1951. Such interest as he might have in the fund dis¬ 
tributable to rate-payers has been and is being adequately 
represented. As distinguished from the situation in Wolpe 
v. Poretsky, 79 App. D. C. 141, 144 F. 2d 505, in this case 
appeals have been taken and are being vigorously prose¬ 
cuted by both the Company and the Commission. The lat¬ 
ter is charged with the duty of protecting the public. 

Assuming the District Court had jurisdiction, a decision 
upon the matter of intervention is within its discretion, and 
its order denying leave to intervene is not appealable, in 
the absence of an abuse of discretion. The record here 
shows that the issues leading up to the order of May 10, 
1951, were fully explored and that the professed interest 
of appellant was adequately represented. Under such cir¬ 
cumstances, the action of the trial court in denying inter¬ 
vention should not be reviewed. 
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ARGUMENT. 

The greater portion of appellant’s argument is devoted 
to the proposition that allowance of attorneys fees, as pro¬ 
vided for in the District Court’s order of May 10, 1951, 
was improper. As we view the matter, this appeal involves 
only the propriety of the order of June 28, 1951, which 
denied appellant’s petition and motion to intervene and for 
a new trial. Appellant not having been permitted to inter¬ 
vene has no standing to question the merits of the order of 
May 10. Questions as to that order are involved, and have 
been fully argued, in the briefs of appellants and appellee, 
filed in connection with the appeals to this Court by the 
Commission and the Company, in Nos. 11084 and 11085. 
Our argument here will be confined to the propriety of the 
action of the District Court in denying intervention and a 
new trial, as prayed for by appellant Case. 

L 

When the Petition and Motion for Intervention and New 
Trial Were Filed, the District Court Had No Jurisdic¬ 
tion to Grant Them. 

The recognized rule is that, when an appeal has been 
perfected, all jurisdiction over the cause is transferred 
from the trial to the appellate court. Midland Terminal Ry. 
Co. v. Warriner, 294 Fed. 185; Jordan v. Federal Farm 
Mortgage Corp., 152 F. 2d 642, cert, denied 328 U. S. 852. 
The filing of a notice of appeal perfects the appeal. Daniels 
v. Goldberg, 8 F. R. D. 580. As said in Miller v. United 
States, 114 F. 2d 267— 

“The new Rules of Civil Procedure seem to stress the 
filing of the notice of appeal as the crux of ‘taking an 
appeal’. * * * The rule specifically provides that failure 
to take amy of the further steps to secure the review 
* * • does not affect the validity of the appeal, but is 
ground only for such remedies as are specified in this 
rule or, when no remedy is specified, for such action 
as the appellate court deems appropriate, which may 
include dismissal of the appeal.” 
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Appellant applied to the District Court for permission to 
intervene on June 5,1951. Prior thereto, on May 29, 1951, 
the Company had filed its notice of appeal; and on June 
6, 1951, which was before the application for intervention 
came on for hearing, the Commission filed its notice of 
appeal. 

After notice of appeal has been filed, the District Court 
has no authority to proceed further in the case until it re¬ 
ceives the mandate of the appellate court. Fiske v. Wallace, 
115 F. 2d 1003; Rogers v. Consolidated Rock Products Co., 
114 F. 2d 108. Thus, after notice of appeal, the District 
Court had no authority to vacate the order of May 10,1951, 
as prayed by appellant. Miller v. United States, supra. 
Nor after perfecting of an appeal may a trial court grant 
leave to intervene. In United States v. Radice, 40 F. 2d 
445, where the District Court had denied intervention, 
Judge Swan, speaking for the Second Circuit Court of Ap¬ 
peals, stated: 

“But we are not at liberty to consider the merits of 
the District Court’s ruling, because the record discloses 
that the Court was without jurisdiction to allow inter¬ 
vention at the time the order was entered November 
18,1929. The decree of forfeiture was made June 24, 
1929, and on the same day an appeal was allowed to 
the lessee. • * • The perfecting of that appeal trans¬ 
ferred all jurisdiction of the cause to this Court, and 
thereafter, during pendency of that appeal, the court 
below was without power to vacate or modify its de¬ 
cree of forfeiture. • • • The removal of the case into 
this court under the prior appeal left the district court 
without power to enter the order [of intervention] ap¬ 
plied for, and the motion should have been dismissed 
for lack of jurisdiction.” 

To like effect is Roberts v. Metropolitan Life Ins. Co., 74 
F. 2d 277, cert, denied 303 U. S. 660. 

Aside from questions of timeliness, which will be dis¬ 
cussed hereafter, it seems clear that the District Court had 
u£ jurisdiction to grant appellant’s motion for a new trial, 
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after appeal had been perfected by the Company and the 
Commission. Union Guardian Trust Co. v. Jastromb, 47 F. 
2d 689; In re McLean Store Fixtures Corp., 70 F. 2d 217; 
Bankers Indemnity Co. v. Pinkerton, 89 F. 2d 194, cert 
denied 302 U. S. 704. 


n. 

The Petition and Motion Were Not Timely. 

Rule 24 of the Rules of Civil Procedure contains no pro¬ 
vision affirmatively permitting intervention at any time. It 
provides for both permissive intervention and intervention 
as of right, but in each instance timely application therefor 
must be made. Miami County Nat. Bk. v. Bancroft, 121 F. 
2d 921. The courts are unanimous in requiring prompt 
action on the part of the intervener who seeks to assert 
rights in a suit in which he is not a party. United States 
v. Columbia Gas & Elec. Corp., 27 F. Supp. 116,119, appeal 
dismissed 108 F. 2d 614, cert, denied 309 TJ. S. 637. 

Whether or not an application is “timely” is within the 
sound discretion of the trial court. Simms v. Andrews, 118 
F. 2d 803; Lockwood v. Hercules Powder Co. (W. D. Mo. 
1947), 7 F. R. D. 24. In the latter case the court, referring 
to Rule 24, said: 

“However, said rule is silent as to what constitutes a 
timely application, so in this, as in other cases, the 
answer must be found in the sound discretion of the 
trial court.” 

The status of a proceeding is an important element in de¬ 
termining whether an application is timely. In Tennessee 
Coal, Iron&B. Co. v. Muscoda Local 123 (1946), 5 F. R. D. 
174, the court said: 

“It appears to be the generally accepted rule that pe¬ 
titions for intervention will not normally be allowed 
once the actual trial has begun or is about to begin.” 
(Citing among other cases, Smiths. Gale, 144 TJ. S. 509) 
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In Lockwood v. Hercules Power Co., swpra, the conrt said 
that exercise of a sound judicial discretion would require 
intervention at or prior to the time a pretrial conference is 
held. 

Interventions after judgment are seldom granted. In 
United States v. Northern Securities Co., 128 Fed. 808, the 
court said: 

“Applications for leave to intervene in a case after the 
entry of a final decree are very unusual. They are 
never granted as a matter of course, and, owing to the 
tendency of such applications to occasion delay and 
prolong the existing litigation, they ought not to be 
granted unless it is necessary to do so to preserve some 
right which can not otherwise be protected, or to avoid 
some complication that is liable to arise.” 

To the same effect are Baltimore Trust Co. v. Interocean 
Oil Co., 30 F. Supp. 484, and Cincinnati, IdWR Co. v. In¬ 
dianapolis Union R. Co., 279 Fed. 356. 

In the present cause, appellant Case had remained behind 
the scenes while success was doubtful. (Compare the re¬ 
marks of Judge Learned Hand in Minneapolis-Honey well 
Reg. Co. v. Thermoco, Inc., 116 F. 2d 845.) His petition and 
motion made no claim that he had no knowledge of the 
proceeding. Indeed, he could not do so, as the record shows 
that he appeared before the Commission in support of the 
application of the Company for authority to increase its 
rates, and his counsel was present in the trial court during 
argument on May 1, before the order of May 10 was signed. 
A person may not remain acquiescent so long as the out¬ 
come of a proceeding is in doubt, and then, when it takes 
a turn unfavorable to him, become entitled to intervene in 
order to over-turn and impeach the judgment arrived at by 
a court in proceedings of which he had knowledge. Stall¬ 
ings v. Conn, 74 F. 2d 189. 

The matter of attorneys fees was first raised in this pro¬ 
ceeding in an answer filed by appellee in this Court on Jan¬ 
uary 12, 1951, to the Company’s request for stay of this 
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Court’s mandate. Appellee’s petition to the District Court, 
filed April 2, 1951, prayed that a reasonable allowance be 
made for counsel fees, and wide newspaper publicity was 
given to this fact. Thereafter, the Court beard arguments 
on the matter and required submission of statements of ex¬ 
penses. Not until May 10, 1951, was an order entered on 
the subject. During these proceedings, appellant made no 
effort to intervene, nor did be indicate any interest in the 
case until long after the time had expired for filing a mo¬ 
tion for a new trial. 

The petition and motion of appellant made it clear that 
be was seeking to intervene for the purpose of seeking a 
new trial, and be prayed that the prior order of the Dis¬ 
trict Court be vacated and set aside. It appears to be a well 
settled rule that intervention will not be allowed for the 
purpose of impeaching a decree already made. With re¬ 
spect to this rule, Moores Federal Practice (2d ed.), Yol. 
4, pp. 120-121, states: 

*‘ This general intervention rule is based upon the 
same policy that establishes the general rule of finality 
of orders and judgments between original parties. 
Just as there are exceptions to the latter rule, so are 
there exceptions to the general intervention rule. 
Barely, however, should administrative orders or de¬ 
crees entered prior to intervention be set aside at the 
intervener’s behest. Nor should other orders and de¬ 
crees be set aside unless a clear case is made out that 
such prior order or decree would deprive the inter¬ 
vener of substantial rights which he has not been re¬ 
miss in pressing. The fact that petitioner has an abso¬ 
lute right to intervene will not in itself be a basis for 
the avoidance of this rule.” 

In United States v. California Co-op. Canneries, 279 TJ. S. 
553, 556, the trial court denied Canneries leave to intervene, 
the Court of Appeals reversed the lower court, and the 
Supreme Court reversed the Court of Appeals. Mr. Jus¬ 
tice Brandeis, writing the opinion of the court, stated that 
the Court of Appeals did not refer to the decisions which 
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hold that an order denying leave to intervene is not appeal- 
able nor to the settled rule of practice that intervention will 
not be allowed for the purpose of impeaching a decree 
already made, and cited numerous cases in support of both 
propositions. 

Rule 59 of the Rules of Civil Procedure requires that a 
motion for a new trial shall be served not later than 10 days 
after entry of the judgment. The judgment here com¬ 
plained of was made May 10,1951, and appellant’s petition 
and motion were filed June 5, 1951, 26 days thereafter. 
Thus, even if intervention had been allowed, the motion for 
a new trial would not have been timely, and could not be 
granted. Clark v. Lansburgh <& Bro., 38 F. Supp. 729, aff’d 
75 App. D. C. 339,127 F. 2d 331. Certainly, an intervener 
has no greater rights than the original parties to the case, 
and the time limitations of Rule 59 would apply to him the 
same as any other party. In Wolpe v. Boretsky, supra, 
this Court pointed out that when appellants there filed 
their petition for intervention they had all the rights of a 
party at that stage of the proceeding. 

Cases cited by appellant do not detract from the posi¬ 
tion we have taken above. Missouri-Kansas Pipe Line Co. 
v. U. S., 312 U. S’. 502, involved construction of a consent 
decree, and the court specifically stated (p. 506) that it 
was not dealing with a conventional form of intervention. 
In XJ. S. Casualty Co. v. Taylor, 64 F. 2d 521, the Circuit 
Court of Appeals upheld the trial court and recognized its 
discretionary power. To the same effect are Cincinnati 
IdWR Co. v. Indianapolis Union Ry. Co., supra, Sage v. 
Central Railroad Co., 93 U. S. 412, Root v. Woolworth, 150 
U. S. 401, and U. S. v. American Surety Co. of N. Y., 148 F. 
2d 726. 

In exercising its discretion in the determination as to 
whether the application here was timely, the District Court 
presumably gave consideration to the fact that this litiga¬ 
tion had been pending for many months, had already been 
the subject of an appeal to this Court and of a petition for 
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certiorari to the Supreme Court, and had been the subject 
of extended proceedings before the District Court after 
receipt of this Court’s mandate. It must have had in mind 
the fact that granting the relief prayed for by appellant 
would have entailed additional proceedings and would have 
caused further delay in the making of refunds to consumers, 
which the Court had provided for in its order of April 30, 
1951. The amount refundable to rate-payers could not be 
accurately computed, if the fact or amount of the attorneys 
fees were open questions. Coupling these facts with those 
showing a lack of diligence on the part of appellant, appel¬ 
lee submits that the petition and motion of appellant were 
untimely. 

m. 

Such Interests as Appellant May Have Were Being and 
Are Being Adequately Represented. 

First, it may he inquired, what interest does appellant 
have in the order of May 10,1951? His petition (App. 28) 
states that “he is a gas consumer” of the Company, and 
resides in the District of Columbia. It does not state that 
he was a consumer of gas in the District during any part 
of the period when the rates which were set aside were in 
force. He states that he is “interested in the subject mat¬ 
ter of this controversy” and prays for leave to intervene so 
that he may protect “his interest in the fund now in the 
possession” of the Company, and subject to distribution. 
The indirect statement that appellant is interested in the 
fund constitutes a mere legal conclusion. There is no state¬ 
ment that he paid any amount under Commission Order No. 
3600, which has been vacated, or that he is entitled to any 
portion of the fund ordered to be distributed. Therefore, 
it can not be determined from appellant’s petition or motion 
whether he has any legal interest in the fund, or, in case 
he does, whether such interest is substantial. 

Assuming for the purpose of argument that appellant is 
entitled to a portion of the fund to be distributed to rate- 
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payers, nevertheless, there is considerable doubt that he has 
such a direct legal interest as would entitle him to inter¬ 
vene as a matter of right. In Wright v. Central Ky. Gas 
Co., 297 U. S. 537, involving distribution of funds im¬ 
pounded by reason of litigation involving gas rates, after 
extensive proceedings the City and utility company agreed 
upon a compromise rate and upon distribution of the im¬ 
pounded fund upon such basis. Two consumers had pre¬ 
viously been permitted to intervene in the court proceed¬ 
ings, but did not agree to the compromise. Upon appeal 
they contended that they had been deprived of vested prop¬ 
erty rights in the fund without due process. The Supreme 
Court held that the consumers had no vested right which 
precluded the city from effecting a reasonable adjustment 
of the controversy, and stated that in making that settle¬ 
ment the consumers were represented by the city. 

In San Antonio Utilities League v. Southwestern Bell Tel. 
Co., 86 F. 2d 584, the facts were these: After years of 
hardly contested litigation over telephone rates in the dis¬ 
trict court, the parties presented to the court for its ap¬ 
proval a settlement in the form of a consent decree. The 
decree fixed a compromise rate and provided for refunds 
to subscribers on that basis. On that day, appellants, pur¬ 
porting to represent 5,000 or more subscribers, attempted 
to intervene in the suit in order to oppose the entry of the 
consent decree insofar as it directed refunds on the basis 
of the agreed on rate. Their intervention being denied by 
the district court, they appealed. Among other things, the 
Circuit Court of Appeals stated: 

“That, generally speaking, individual subscribers have 
no direct and immediate interest in a rate controversy 
and suit sufficient to authorize them to maintain or 
prosecute it, and that the matters involved in such a 
suit are matters entirely between the parties to it, the 
Utilities and the City, is settled by the authorities first 
above cited. 

“Nothing was alleged by appellants to take their 
case out of the general rule. Appellants conceded that 
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they had no standing to contest that part of the con¬ 
sent decree which had to do with the rate for the fntnre. 
They yet, in the face of the fact that the consent de¬ 
cree disposed of the controversy as an entirety, con¬ 
tended for the right to accept the benefits of one part 
of it, while contesting what they esteemed the burdens 
of another.’’ 

To the same effect is O’Cormell v. Pacific Gas Electric Co., 
19 F. 2d 460. As in those cases, appellant here is willing to 
accept the benefits of the litigation carried on by appellee 
and his attorneys, and of the District Court’s order of April 
30, 1951, but desires to contest the order associated there¬ 
with requiring payment of reasonable compensation and ex¬ 
penses incident to such litigation. 

The theory of appellant’s petition and motion is that the 
representation of his interest by existing parties is or may 
be inadequate. There is no merit in such contention. At 
hearings before the District Court, prior to entry of the 
questioned order, both the Company and the Commission 
actively participated and vigorously pressed contentions 
upon the Court similar to those which appellant represented 
he wished to advance to the Court, and similar to those 
made by him in his brief filed with this Court. Both the 
Commission and the Company have filed appeals to this 
Court from that order, and thus the situation is unlike that 
in Wolpe v. Poretsky, supra, relied upon by appellant. In 
that case, not only did the Zoning Commission fail to take 
an appeal but this Court pointed out that adjoining prop¬ 
erty owners had a vital interest in the outcome. Appellant 
here, at most, has only a minor financial interest. 

The contention that, by reason of the personal interest 
of appellee and his attorneys in the fee fixed by the Court, 
the rate-payers thereafter were inadequately represented, 
must be viewed in the light of the representation of the 
public by the Public Utilities Commission, through its coun¬ 
sel, who had no interest adverse to that of the consumers 
and who are charged with a duty of protecting the public 
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interest. Lackner v. Illinois Bell Telephone Co., Ill F. 2d 
136. 

In New York City v. N. Y. Tel. Co., 261 U. S. 312, which 
was a suit to enjoin enforcement of orders of a State com¬ 
mission respecting telephone rates, the City of New York 
was denied the right to intervene. Upon appeal, the Su¬ 
preme Court said: 

“It was completely within the discretion of the district 
court to refuse to allow the city to become a defendant, 
when its interests and those of its residents were fully 
represented under the law and protected hy those who 
had been made defendants. There is nothing to show 
that the refusal complained of was an abuse of dis¬ 
cretion.’’ 

Similarly, in In re Engelhard, 231 U. S. 646, the Supreme 
Court held that the municipality is the proper party to 
represent subscribers on a reference to determine the 
amount of refund to which each is entitled. 

Appellant’s decision to file his petition to intervene ap¬ 
parently was prompted by a statement of the District 
Judge, indicating that he doubted the Company had suf¬ 
ficient interest to appeal from the order of May 10, 1951. 
(Appellant’s brief, p. 11.) So far as we are aware, the 
District Judge never expressed the view that the Commis¬ 
sion could not appeal, and at the time the Court denied ap¬ 
pellant the right to intervene, the Commission had, on June 
6, 1951, filed its notice of appeal. Appellee does not ques¬ 
tion the right of the Commission to appeal from the fee 
order, and we have no doubt that this Court, in connection 
with the appeals in Nos. 11084 and 11085, will decide the 
merits of the questions raised respecting that order. Ex¬ 
amination of the briefs of the Company and Commission, 
and the proceedings before the lower court, makes it plain 
that insofar as the question of fees is concerned the interest 
professedly represented by appellant Case has been and 
will be adequately represented. 
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IV. 

Assuming Jurisdiction in the District Court, Denial of 
Leave to Intervene Was Within Its Discretion, and Its 
Order Is Not Appealable. 

Appellant has failed to show that he is entitled to inter¬ 
vention as a matter of right. To he so entitled, the petition 
must be timely, which it was not. Moreover, he must show 
that he has a legal interest which is not being represented 
adequately by existing parties. We have already demon¬ 
strated that no such showing has been made. 

It is well settled that an order denying leave to intervene 
is not appealable, unless intervention is a matter of right, 
or there is a clear showing of abuse of discretion. Thomp¬ 
son v. Broadfort, 165 F. 2d 744; In re Dolcater, 106 F. 2d 
32; United States v. Bodice, supra. In Allen Co. v. Cash 
Register Co., 322 U. S. 137, the Supreme Court dismissed 
an appeal from an order denying intervention, stating: 

“The challenged order is but an order in the cause 
and not a final judgment. The exercise of discretion 
in a matter of this sort is not reviewable by an appel¬ 
late court unless clear abuse is shown; and it is not 
ordinarily possible to determine that question except 
in the light of the whole record. • * • Where, as here, 
examination of the entire record leading to the con¬ 
tested final order discloses that the issues were 
thoroughly explored and that the parties were ade¬ 
quately represented, the action of the court denying 
intervention should not be reviewed.” 

In Stallings v. Conn, supra, where appellant, as here, 
knew of the pendency of the suit but sat by without taking 
action until after a decree had been entered, the appellate 
court held that, even assuming that appellant would have 
been entitled to intervene if a proper application for leave 
to do so had been timely made, under the circumstances 
refusal by the district court to permit intervention was 
discretionary and not appealable. 
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Obviously, no abuse of discretion is involved in the pres¬ 
ent cause. Appellant professes to appear for himself and 
other gas consumers similarly situated, but offers no evi¬ 
dence that he speaks for anyone other than himself—unless 
perhaps it can be said that his actions justify a belief that 
he is speaking for parties other than gas consumers. Ap¬ 
pellant took no part in the creation of the fund in which 
he now evidences such an interest. On the contrary, he 
supported the Company in its efforts to establish the rates 
which this Court ordered set aside. Although at the Com¬ 
mission hearings on the Company’s application for a rate 
increase, appellant appeared willing and anxious to pay the 
whole amount of the increase requested by the Company, 
he now alleges injury because a small percentage of that 
amount, which he wanted to pay in the first instance, will 
not be returned to him. Under these circumstances, it 
seems clear that his appearance is not entered, as he pro¬ 
fesses, in behalf of or in the interest of gas consumers gen¬ 
erally but again, as in the past, to advance the interests of 
the Company. Not until appellant entertained some doubt 
as to the Company’s standing to prosecute an appeal did 
he file his petition to intervene. 

CONCLUSION. 

Appellee submits that the District Court had no juris¬ 
diction to grant appellant’s petition and motion. He fur¬ 
ther submits that the petition and motion were not timely, 
that appellant has not shown that he is entitled to inter¬ 
vene as a matter of right, and that, assuming jurisdiction 
in the District Court, denial of leave to intervene was within 







its discretion and its order is not appealable. The appeal 
should be dismissed. 
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STATEMENT OF QUESTIONS PRESENTED. 

1. Whether the District Court erred in denying Appel¬ 
lant’s Petition for Intervention filed on June 5, 1951, for 
the purpose of asking for a new trial on the issues of the 
allowance of attorneys’ fees and expenses under the Order 
of the United States District Court for the District of Co¬ 
lumbia, dated May 10,1951. 
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United States Const o! Appeals 

Foe the District of Columbia. Circuit 


No. 11,086 


JOHN V. CASE, Appellant , 
v. 

VERNON V. BAKER, Appellee. 


Appeal from an Order of the United States District Court 
for the District of Columbia. 


BRIEF FOR AMICI CURIAE 

This brief is submitted on behalf of William A. Roberts 
and Roberts & Mclnnis, pursuant to the order of this Court 
dated October 31, 1951 granting the motion of William A. 
Roberts, Esquire, and Roberts & Mclnnis for leave to ap¬ 
pear as amici curiae, to file a brief in reply to appellant’s 
brief, and for leave to present oral argument at the hear¬ 
ing of this appeal. 

COUNTERSTATEMENT OF THE CASE 

This is an appeal from the order of the United States 
District Court for the District of Columbia denying the 
Appellant, John V. Case, the right to intervene in Civil 
Action No. 673-50, which was an appeal filed February 10, 
1950 by Appellee, Vernon V. Baker, from Order No. 3600, 
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dated November 9,1949, of the Public Utilities Commission 
granting the Washington Gas Light Company an increase 
in gas rates to be charged consumers in the District of Co¬ 
lumbia. 

In the proceedings before the Commission on the appli¬ 
cation of the Washington Gas Light Company for an in¬ 
crease in rates, John H. Connaughton, Appellant’s attor¬ 
ney, entered his appearance at the opening hearing on July 
28, 1949 for the Federation of Citizens’ Associations. At 
the hearing on September 27, 1949, Appellant, John V. 
Case, appeared in his own behalf, stating that he repre¬ 
sented several labor unions, and testified in support of the 
increased gas rates applied for by the Gas Company. After 
the Commission granted an increase in rates in its Order 
No. 3600, Appellant filed no petition for reconsideration of 
the Commission’s order, as required by the Public Utility 
Act of the District of Columbia, Title 43:705 of the District 
of Columbia Code (1940 Ed.), which provides for an appeal 
to the District Court by a party affected by a final order 
of the Commission. 

On June 27, 1950 the District Court, in Civil Action No. 
673-50, entered a decree setting aside the Commission’s 
order of November 9, 1949. The Public Utilities Commis¬ 
sion and the Washington Gas Light Company, who were 
defendants in the action, appealed to this Court from the 
judgment of June 27, 1950 in Nos. 10705 and 10706. The 
Court of Appeals rendered its decision on these appeals 
on December 21,1950 and affirmed the judgment of the Dis¬ 
trict Court, remanded the case to the said Court, and di¬ 
rected distribution to rate payers of moneys collected under 
the Commission rate increase Order No. 3600. The Com¬ 
mission and the Gas Company petitioned for writs of cer¬ 
tiorari to the Supreme Court of the United States, and on 
March 26, 1951 the Supreme Court denied certiorari. On 
March 29, 1951 the mandate of the Court of Appeals was 
handed down to the District Court. 
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Thereafter, the late Jndge T. Alan Goldsborough of the 
District Court, who had presided at the original trial, pro¬ 
ceeded to carry out the mandate which provided for “the 
entry of appropriate order or orders to effect the distri¬ 
bution to rate payers of those moneys collected as the re¬ 
sult of the rate increase granted by Public Utility Order 
No. 3600, dated November 9, 1949—Hearings, which 
were open to any interested party, were held on April 2, 4, 
20, May 1, 10 and May 24, 1951 and extensive discussion 
was presented to the Trial Judge on the method of the dis¬ 
tribution of the refund to the gas consumers, on the allow¬ 
ance of interest on the amounts collected as the result of 
the rate increase, and on the question of the award of coun¬ 
sel fees and expenses. Mr. Connaughton, attorney for Ap¬ 
pellant, was present in court at the hearing on May 1,1951. 

On April 30, 1951, the District Court entered an order 
with respect to the distribution of the fund to he made 
with interest. The Gas Company although agreeing to the 
order, on May 10,1951 filed a motion for a new trial, or in 
the alternative, for amendment to the order dated April 30, 
1951. This motion was denied on May 16,1951. On May 10, 
1951 the District Court entered an order directing pay¬ 
ment of $55,000 attorneys’ fees and $12,715.48 expenses to 
Roberts & Mclnnis out of the funds to he returned to the 
consumers. On May 21,1951 the Gas Company filed a mo¬ 
tion for an order altering or amending orders dated April 
30 and May 10, 1951. This motion was denied on May 28, 
1951. The Gas Company noted an appeal from the orders 
of April 30 and May 10, 1951 on May 29, 1951. The Com¬ 
mission noted an appeal on June 6,1951 from the order of 
May 10,1951. These appeals are now before this Court in 
Nos. 11,084 and 11,085. 

At no time after the issuance of the Commission’s order 
on November 9,1949 until June 5, 1951 did Appellant ap¬ 
pear qr take any part in the proceedings. On June 5,1951 
he filed his Petition for Intervention in Civil Action No. 
673-50 for the purpose of obtaining a new trial on the issues 
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of attorneys’ fees awarded by the District Court in its order 
of May 10,1951. After a hearing on the Petition, at which 
counsel for Appellant was given full opportunity to argue 
the Appellant’s claim to the right to intervene, the Trial 
Judge ruled that the petition for intervention be denied and 
he overruled the prayer for a New Trial of the issues in¬ 
volved in the order of May 10,1951. Judge Goldsborough 
died before signing the order. On June 28, 1951 an order 
was entered, in accordance with Judge Goldsborough’s de¬ 
cision, denying the Petition for Intervention and overruling 
the prayer for a New Trial of the issues determined in the 
order of May 10, 1951. On June 29, 1951 Appellant gave 
notice of appeal from the order of June 28,1951. 

On July 10, 1951 a motion was made to consolidate the 
appeals of the Gas Company in No. 11084, of the Commis¬ 
sion in No. 11085, and of the Appellant, John V. Case, in 
No. 11086. On July 31, 1951 this Court entered an order 
consolidating the appeals in Nos. 11084 and 11085 and de¬ 
nying consolidation of the instant appeal, No. 11086. 

On July 16,1951 Appellee, Vernon V. Baker, by his attor¬ 
neys, Boberts & Mclnnis, filed a motion to dismiss the ap¬ 
peal of John V. Case in No. 11086 or affirm the judgment of 
the District Court denying intervention. On August 17, 
1951 this Court denied the motion without prejudice to the 
renewal thereof at the hearing of this case on the merits. 

STATUTES INVOLVED 

The statute involved in this appeal is Title 43:705 of the 
District of Columbia Code, 1940 Edition, the applicable 
portion of which will be found in the addendum to this 
brief. 

STATEMENT OF POINTS 

This is an appeal from the judgment of the District 
Court of June 28,1951 denying the Appellant’s Petition for 
Intervention and a new trial on issues decided under the 


order of May 10,1951 directing the Washington Gas Light 
Company to pay attorneys ’ fees in the sum of $55,000 ont 
of a fund to be returned to gas consumers. 

The only issue before this Court is whether or not the 
District Court erred as a matter of law in denying Appel¬ 
lant the right to intervene in its order of June 28, 1951. 
The question of whether the District Court was authorized 
under the mandate to allow attorneys * fees, and the other 
questions raised by Appellant in his brief with respect to 
the decision of the District Court in its order of May 10, 
1951, are improperly presented and argued at this time and 
are not the subject of this appeal. 

SUMMARY OF ARGUMENT 

The action of the District Court in denying Appellant’s 
Petition for Intervention and Motion for a New Trial filed 
June 5, 1951 was proper for the following reasons: 

1. The Petition for Intervention was not timely. 

2. The Motion for a New Trial was not made within the 
time provided by the Federal Rules of Civil Procedure. 

3. At the time the Petition for Intervention was filed on 
June 5, 1951, the cause had already been removed to the 
Court of Appeals. 

4. Appellant has failed to show that he was entitled to 
intervene. 

ARGUMENT 

1. The Appellant’s Petition for Intervention was not 
timely. 

Rule 24(a) (b) of the Federal Rules of Civil Procedure 
requires that an application for intervention, whether of 
right or permissive, must be * 1 timely”. Whether or not the 
application is timely is within the trial court’s discretion to 
determine. Lockwood v. Hercules Powder Co., (1947) 7 




F.R.D. 24, 28; Simms v. Andrews, 118 F. 2d 803; Union 
National Bank of Youngstown > Ohio v. Superior Steel Corp., 
(1949) 9 F. R. D. 124; Cameron v. President of Fellows of 
Harvard College, (1946) 155 F. 2d 993. 

In construing Rule 24, the courts are unanimous in re¬ 
quiring prompt action on the part of the intervenor who 
seeks to assert rights in a suit to which he is not a party. 
Mullins v. De Soto Securities Co., Inc., 45 F. Supp. 871; 
United States v. Columbia Gas & Electric Corp., 27 F. Supp. 
116, appeal dismissed, Missouri-Kansas Pipe Line Co. v. 
United States, 108 F. 2d 614, certiorari denied; Missouri- 
Kansas Pipe Line Co. v. Columbia Gas & Electric Corp., 
309 U. S. 687, 84 L. ed. 1030. 

It should be noted that Appellant, John V. Case, was not 
a party to the suit in which he sought to intervene, Civil 
Action No. 673-50, which was an appeal from the Commis¬ 
sion’s rate increase Order No. 3600. Not having applied 
for reconsideration of the Commission’s order, as required 
by the Public Utility Act, Title 43:705 of the District of 
Columbia Code, (Add. 16), he had no right to appeal to 
the District Court from the Order and could not have been 
a party even if he had evidenced any dissatisfaction with 
the rate increase granted by the Commission. 

It is usually required that application for intervention 
be made before trial. In Tennessee Coal, Iron & R. Co. v. 
Miuscoda Local 123, (1946) 5 F. R. D. 174, the court said, 
4 4 It appears to be the generally accepted rule that petitions 
for intervention will not usually be allowed once the actual 
trial has begun or is about to begin, (cases cited).” The 
Court in Lockwood v. Hercules Powder Co., supra, stated 
that intervention should be required to be made before a 
trial on the merits and held that intervention should not be 
granted. 

It is very unusual for the courts to permit intervention 
after a decree has been entered. Baltimore Trust Co. v. 
Interocean Oil Co., 30 F. Supp. 484; United States v. North¬ 
ern Securities Co., 128 F. 808; Cincinnati, 1 <& W R. Co. v. 
Indianapolis Union R. Co., 279 F. 356. 



It is a settled rule of practice that intervention will not 
be allowed for the purpose of impeaching a decree already 
made. In the Baltimore Trust Co. case, swpra, the petition 
of a bondholder to intervene after a decree was entered was 
denied. The court, in denying the petition, pointed out that 
the bondholders had had ample notice of the status of the 
case for at least two years and held that as the petitioner 
had heretofore taken no active interest in the case, it was 
too late for him to intervene. The court found that the pe¬ 
tition was not timely and was professedly filed for the pur¬ 
pose of taking an appeal from the order. In United Stales 
v. California Co-op Canneries, 279 IT. S. 553, 73 L. ed. 838, 
Mr. Justice Brandeis in his opinion recognized the settled 
rule that intervention will not be allowed for the purpose 
of impeaching a decree and called attention to the fact that 
this general rule is based upon the same policy that estab¬ 
lishes the general rule of finality of orders and judgments 
between original parties. The fact that petitioner has an 
absolute right to intervene will not in itself be a basis for 
the avoidance of the rule. Moore T s Federal Practice, 2nd 
Ed. Vol. 4, p. 121. 

Appellant at pages 9 and 10 of his brief has dted cases in 
support of the allowance of intervention after a final de¬ 
cree. In Wolpe v. PoretsTcy, 79 U. S. App. D. C. 141, after a 
decree had been entered enjoining the Zoning Commission 
from enforcing a zoning order, the Commission, in execu¬ 
tive session and without public hearing or notice to prop¬ 
erty owners who were affected by the decree, voted not to 
take an appeal. A large number of property owners there¬ 
upon filed a motion to intervene for the purpose of moving 
for a new trial or, in the alternative, for the purpose of 
taking an appeal. The Court of Appeals reversed the lower 
court which denied intervention. It held that intervention 
should have been permitted because of “inadequate repre¬ 
sentation” of the applicants interest due to the fact that 
the Zoning Commission had taken action not to appeal 
from the decree. In the present case both the Commission 


8 


and the Gas Company had appealed from the complained 
of order of May 10, 1951 at the time his petition for inter¬ 
vention was heard and there was no need for appellant to 
intervene to question the allowance of fees. His interest 
is adequately represented. 

In Sage v. Central Railroad Co., 93 U. S. 412, cited on 
page 10 of Appellant’s brief, the lower court had allowed 
intervention after a decree for the purpose of prosecuting 
an appeal to the Supreme Court. In denying a motion to 
dismiss the appeal, the Supreme Court stated that the order 
allowing the applicants for intervention to become parties 
was within the power of the court and that the order was 
sufficient to enable them to prosecute an appeal for the pro¬ 
tection of their interests which they had done. In the pres¬ 
ent case, it was within the power of the District Court to 
deny intervention after the decree of May 10, 1951 had be¬ 
come final. The appeals which had already been perfected 
sufficiently protect whatever interest Appellant claims in 
the fund. 

Root v. Woolworth, 150 U. S. 401, cited at page 10 of Ap¬ 
pellant’s brief, involved the right to file a supplemental 
bill to question the title to a parcel of land which had been 
determined in the original suit on the ground that the origi¬ 
nal decree was void because fraud had been practiced upon 
the court. The Supreme Court stated that the lower court 
had jurisdiction to entertain the supplemental bill, but 
upheld the original decree since the questions raised in the 
supplemental bill could have been raised in the former suit. 
The case does not involve the right to intervene after a 
decree has been entered. 

Appellant, in urging that his petition to intervene was 
timely states twice in his brief at pages 5 and 11, that the 
petition was filed “within a week” after the court stated 
that in its opinion the Washington Gas Light Company, a 
party to the proceeding, had not sufficient interest to appeal 
from the order of May 10,1951. That is not true. What ac¬ 
tually occurred, as the transcripts of proceedings show, was 
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that at the hearing on May 1,1951 when counsel for the Gas 
Company made application to the court to fix a supersedeas 
bond with respect to the payment of fees and expenses in 
order that an appeal might be taken, the Court questioned 
the right of the Gas Company to represent the consumers in 
an appeal to defeat an allowance for fees and expenses 
since 1 ‘the Company is not paying it; the consumers are 
paying it” (Tr. 322 et seq). At the conclusion of the 
hearing on May 24,1951, after the court had overruled the 
motion of the Gas Company for an order altering or amend¬ 
ing the orders of April 30 and May 10,1951, the Gas Com¬ 
pany again asked the court the fix a supersedeas bond for 
the payment of counsel fees and expenses. The request was 
denied because it was the opinion of the court that the fees 
would not be paid by the Gas Company but would have to 
come out of the consumers. (Tr. 386) The petition for 
intervention was not filed until Ju/ne 5,1951. It is clearly 
apparent that June 5, 1951 was not “within a week” after 
the court expressed its opinion in open court on the right 
of the Gas Company to appeal from the allowance of fees 
out of the refund on May 1 and on May 24,1951. 

Appellant did not meet the requirement of Buie 24 of the 
Federal Buies of Civil Procedure that an application for in¬ 
tervention, whether of right or permissive must be timely. 
He was fully aware of the status of the case not only from 
its inception in the District Court in February 1950, but 
he had personally appeared at the hearings and testified be¬ 
fore the Commission on the Gas Company’s application for 
an increase in rates. He did not apply for reconsideration 
of the Commission’s order. He stood by without showing 
any interest as a consumer during the trial of the case on its 
merits in the District Court, during the period of appeal 
from the judgment of the District Court in this court and 
the pendency of action by the Supreme Court on the peti¬ 
tions for certiorari. He took no notice of the petition, filed 
in the District Court on April 2,1951 by Appellee after the 
case was remanded to the said court, which petition re¬ 
quested among other things an allowance for attorneys’ fees 
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and expenses. He had ample opportunity to protest the al¬ 
lowance for fees and expenses prior to the entry of the or¬ 
der of May 10,1951. When discussion was had on such al¬ 
lowances on May 1,1951, his own attorney was in the court 
room and was offered as a witness by counsel for the Gas 
Company. (Tr. 310) He took no action to intervene or 
move for a new trial on the issues decided in the order of 
May 10, 1951 until almost a month after the order was en¬ 
tered. He had ample notice and knowledge of the status of 
the case for almost two years prior to the entry of the order 
complained of. He was unquestionably remiss in present¬ 
ing whatever interest he now claims to have as a consumer. 
As the court held in Baltimore Trust Co. v. Inter ocean Oil 
Co., supra, the petition to intervene after trial and after the 
decree complained of had become final was not “timely”. 
It was within the discretion of the Trial Judge to determine 
whether it was too late for Appellant to intervene and under 
the facts shown by the record, his decision to deny inter¬ 
vention was correct and should be affirmed. 

2. The Motion for a New Trial was not made within the 
time provided by the Federal Rules of Civil Procedure. 

The purpose of Appellant’s Petition for Intervention 
filed on June 5,1951 was to obtain a new trial on the ques¬ 
tion of allowance of counsel fees directed to be paid out of 
the refund under the order of the District Court entered on 
May 10,1951. The Motion for a New Trial was a part of 
the petition for intervention. 

Rule 59(b) of the Federal Rules of Civil Procedure pro¬ 
viding for new trial reads as follows: “Time for Motion. 
A motion for a new trial shall be served not later than 10 
days after the entry of the judgment”. The contested judg¬ 
ment was entered on May 10,1951 and the Appellant’s mo¬ 
tion for a new trial was not filed until June 5, 1951. The 
motion was therefore not served within the 10 days pro¬ 
vided under Rule 59(b) and the intervention for the pur¬ 
pose of permitting a new trial on the issues determined by 
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the order of May 10,1951 was not within the time prescribed 
by the said rule. 

It is interesting to note the following excerpts from the 
transcript of testimony at the hearing of June 15, 1951 on 
the petition for intervention. (Tr. 412, 413, 416) 

“The Court: Suppose now, the Court was to allow 
you to intervene. You would still have to ask for a new 
trial, wouldn’t you? 

“Mr. Connaughton: That is right. 

“The Court: Well, suppose the Court knows now 
that it wouldn’t grant the motion, what is the purpose 
in the Court allowing you to intervene? 

“Mr. Connaughton: If the Court knows now he 
wouldn’t grant to motion for a new trial, I assume that 
probably he wouldn’t— 

“The Court: I never knew anything better in my 
life— 

• • • • • 

“The Court: As to the Court granting a new trial 
in a case where counsel are willing to take a case in the 
public interest on a contingent basis and stand the 
chance of losing thousands of dollars, and, after they 
recover, for an individual who gets the benefit of the 
recovery to decline to pay less than four per cent of 
the amount of recovery, and not only the amount of the 
recovery but the amount he will recover in the future 
because of the fact that rates were reduced, there is 
just no merit, in the Court’s opinion, in his position. 
Therefore, I wouldn’t dream of granting a new trial. 
It doesn’t appeal to the Court at all, sir.” 


“The Court: But insofar as the intervention for the 
purpose of asking for a new trial is concerned, I will 
tell you now that this Court wouldn’t think of granting 
a new trial. The Court thinks that your position is 
simply outrageous.” 

The motion for a new trial was not timely and there was 
no abuse of discretion on the part of the District Court in 
overruling it after a full hearing. An order denying a 
motion for a new trial is not appealable in the absence of a 
showing of an abuse of discretion on the part of the trial 
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court. Jordan v. Federal Farm Mortgage Corporation, 152 
F. 2d 642; Fairmont Glass Works v. Cub Fork Coal Co., 287 
U. S. 474, 481, 77 L. ed. 439; Paine v. St. Paul Union Stock- 
yards Co., 28 F. 2d 463,467; Sobel v. Diatz, 189 F. 2d 20. 

3. At the time the Petition for Intervention was filed 
on June 5, 1951, the cause had already been removed to 
the Court of Appeals. 

After the motion of the Washington Gas Light Company 
for an order altering or amending the orders of April 30 
and May 10,1951 was denied by the District Court on May 
28,1951, the Gas Company noted an appeal from these or¬ 
ders on May 29, 1951. The Public Utilities Commission 
noted an appeal from the order of May 10,1951 on June 6, 
1951. The record discloses that Appellant filed his Peti¬ 
tion for Intervention on June 5,1951, which was heard and 
denied on June 15,1951. 

The general rule is that after an appeal from the Dis¬ 
trict Court to the Court of Appeals has been perfected, the 
District Court loses jurisdiction of the cause and all juris¬ 
diction is transferred to the Court of Appeals. Midland 
Terminal R. Co. v. Warriner, 294 F. 185, 188; Jordan v. 
Federal Farm Mortgage Corporation, 152 F. 2d 642; 
Daniels v. Goldberg, 8 F. K. D. 580. The filing of notice of 
appeal perfects the appeal. Daniels v. Goldberg, supra. 

The District Court had no jurisdiction to entertain the 
Petition for Intervention and Motion for New Trial after 
an appeal had been taken. Potts v. Catterton (D. C. Mun. 
App. 1951) 82 A. 2d 133. Its jurisdiction was at an end 
when the appeals were taken to this Court on May 29,1951 
and June 6, 1951. Goldsmith v. Valentine, 35 App. D. C. 
299; Miller v. United States, 114 F. 2d 267; Switzer v. 
Marzall, 95 F. Supp. 721; Maltby v. Thompson (D. C. Mun. 
App.) 55 A. 2d 142. The denial of the Appellant’s Peti¬ 
tion for Intervention and Motion for New Trial was cor¬ 
rect. “Two courts cannot have jurisdiction in the same 
case at the same time.” hosier v. hosier, 47 App. D. C. 80. 
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4. Appellant has failed to show that he was entitled to 
intervene. 

Appellant claims his right to intervention nnder Rule 
24(a) of the Federal Rules of Civil Procedure which pro¬ 
vides: “Upon timely application anyone shall be per¬ 
mitted to intervene in an action ... (2) when the represen¬ 
tation of the applicant’s interest by existing parties is or 
may be inadequate and the applicant is or may be bound by 
a judgment in the action, ...” Both a timely application 
and inadequate representation of applicant’s interest are 
required under this Rule. As we have heretofore pointed 
out, Appellant’s application for intervention was not timely. 
We shall now discuss the question of the representation of 
his interest by existing parties. 

This is not a situation like that in Wolpe v. Poretsky, 
swprd, relied on by Appellant. In that case it was in the 
interest of many property owners to have the order of the 
Zoning Commission enforced. The decree of the lower 
court enjoining the enforcement of the zoning order vitally 
affected their property rights. The Court stated, “The 
failure of the Zoning Commission to take an appeal clearly 
indicates that its representation of the interest of the inter¬ 
veners was inadequate.” Such is not the situation in the 
present case. The Public Utilities Commission, as well as 
the Gas Company, protested against the allowance of at¬ 
torneys’ fees during the hearings before the District Court, 
and both have taken appeals from the complained of order 
of May 10, 1951 directing the payment of fees out of the 
refund. The interest of the Appellant and other consumers 
is adequately represented by the existing parties and there 
is no reason to believe that the appeals presently before 
this Court from the order of May 10, 1951 will not be dili¬ 
gently prosecuted by the Commission and the Gas Com¬ 
pany. Under these circumstances Appellant was not en¬ 
titled to intervention of right under Rule 24(a). At the 
most, his intervention was permissive and it was within the 
sound discretion of the Trial Judge to grant or deny it. 
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An order denying leave to intervene is interlocutory and 
not appealable unless intervention is a matter of right. 
Thompson v. Broadfoot, 165 F. 2d 744; in re Dolcater, 
106 F. 2d 32; United States v. Bodice, 40 F. 2d 445; Mullins 
v. DeSoto Securities Co., 136 F. 2d 55. Decision cited in the 
opinion of Mr. Justice Brandeis in United States v. Califor¬ 
nia Co-op Conners, 279 U. S. 553, 73 L. Ed. 838, which hold 
that an order denying leave to intervene is not appealable 
are: Ex parte Cutting, 94 TJ. S. 15,24 L. Ed. 49; Credit Com¬ 
mutation Co. v. United States, 177 TJ. S. 311, 44 L. Ed. 782; 
re Leaf Tobacco Board of Trade, 222 U. S. 578, 56 L. Ed. 
323; re Engelhard & Sons Co., 231 TJ. S. 646, 58 L. Ed. 416; 
New York v. Consolidated Gas Co., 253 TJ. S. 219, 64 L. Ed. 
870; New York v. New York Telephone Co., 261 TJ. S. 312, 
67 L. Ed. 673. 

One cannot be much impressed by the sudden interest 
Appellant displays in the amounts to be received by the gas 
consumers. It must be remembered that he supported the 
application of the Gas Company for an increase in rates 
before the Commission. He was not a consumer who was 
seeking to protect his rights or interests against an unlaw¬ 
ful or excessive charge for gas. His efforts were opposed 
to the interest of the consumers. He now evidences a great 
interest in the moneys to be returned to consumers and 
vehemently questions the authority of the District Court to 
allow $55,000 out of a fund of over $1,250,000 to the attor¬ 
neys whose efforts over a period of two years were respon¬ 
sible for establishing the fund for the consumers. His pres¬ 
ent concern over the fund is to say the least inconsistent 
with his former position. We agree with the Trial Judge 
who presided at the hearing on Appellant’s petition for in¬ 
tervention and who said, “I think the petition is utterly 
frivolous and outrageous.” 

Where, as here, the record shows that the District Court 
was completely advised on all matters and that the issues 
were thoroughly explored, the action of the Court denying 
intervention should not be reviewed. AUen Calculators, 
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Inc. v. National Cash Register Co., 322 U. S. 137, 88 L. Ed. 
1188. 


CONCLUSION. 

It is submitted that intervention by Appellant to protect 
whatever interest he may have in the amounts to be re¬ 
funded to rate-payers is not necessary and that his rights 
and the rights of other consumers are adequately repre¬ 
sented by the present parties. His petition for interven¬ 
tion and motion for a new trial on the issues decided by the 
District Court’s order of May 10, 1951, filed on June 5, 
1951, were not timely. Prior to that date an appeal had 
been perfected from the order of May 10,1951 and jurisdic¬ 
tion over the question of the authority of the District Court 
in its order of May 10,1951 to direct payment of attorneys’ 
fees out of the refund had been transferred to the Court 
of Appeals. The District Court properly overruled Appel¬ 
lant’s motion for a new trial. This appeal should be dis¬ 
missed and the judgment of the District Court of June 28, 
1951 should be affirmed. 

Respectfully submitted, 

Wttjjam A. Roberts, 

Irene Kennedy, 

Attorneys for William, A. Roberts 
and Roberts & Mclnnis, Amici Curiae 
400 De Sales Building, 

Washington, D. C. 
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ADDENDUM. 

Applicable portion of Title 43:705 of the District of Co¬ 
lumbia Code, 1940 Edition: 

Title 43:705.: 

“The District Court of the United States for the 
District of Columbia shall have jurisdiction to hear and 
determine any appeal from an order or decision of the 
Commission. Any public utility or any other person 
or corporation affected by any final order or decision 
of the Commission, other than an order fixing or de¬ 
termining the value of the property of a public utility 
in a proceeding solely for that purpose, may, within 
sixty days after final action by the Commission upon 
the petition for reconsideration, file with the clerk of 
the District Court of the United States for the Dis¬ 
trict of Columbia a petition of appeal setting forth the 
reasons for such appeal and the relief sought; at the 
same time such appellant shall file with the Commission 
notice in writing of the appeal together with a copy of 
the petition....” 











